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LO'1 NOI DAU

.61 noi dau

Hiép dinh Thuong mai Tu do Viét Nam - Lién minh chau Au (EVFTA) da chinh thiic dugc
hai Bén tuyén bo hoan tat dam phan dau thang 12/2015. Pay la mot trong hai Hiép dinh
thuong mai tu do thé hé méi 16n nhat cia Viét Nam. Vi pham vi cam két rong, bao trum
nhiéu linh vuc thuong mai hoac c6 lién quan dén thuong mai, ¢ ca cac van dé tai bién giGi
va sau duong bién giGi, EVFTA dudc du bao sé anh hudng 16n t6i thé ché phap luat va kinh
té ctia Viét Nam trong thai gian téi.

Mot trong s6 cac van dé thé ché dugc nhan manh trong EVFTA 1a van dé Minh bach. Day 1a
ché dinh c6 anh huéng truc tiép t6i su hinh thanh, thuc thi ca hé théng van ban phap luat
va cac quy dinh cu thé, qua do tac dong t6i chat lugng noi dung va hiéu qua thi hanh cac
van ban phap luat néi riéng cling nhu tinh r6 rang, kha doan (minh bach) cia toan b6 hé
théng thé ché noi chung. Do do, can thiét phai ra soat phap luat Viét Nam véi nhiing cam
két trong EVFTA vé Minh bach dé xac dinh cac noi dung khac biét va ti do co stia doi, diéu
chinh phap luat Viét Nam cho phu hop, dong thoi tan dung dong luc ti EVFTA dé minh
bach hoa thé ché chinh sach, phap luat noi dia cia Viét Nam.

RA SOAT PHAP LUAT VIET NAM VOI CAC CAM KET EVFTA VE MINH BACH nay dugdc Phong
Thuong mai va Cong nghiép Viét Nam (VCCI) thuic hién véi cac phan tich vé mtic do tuong
thich gitia phap luat Viét Nam véi cac cam két tii goc do ciia doanh nghiép, qua do dé xuat
giai phap dam bao tuan thu Hiép dinh theo hudng c6 1gi nhat cho cac doanh nghiép trong
moi quan hé véi cac co quan Nha nudce lién quan.

bay la Ra soat nam trong chudi Ra soat phap luat Viét Nam voi cac cam két EVFTA trong 05
linh vuic quan trong (bao gom Minh bach, Pau tu, Mua sam coéng, S¢ hiiu tri tué, Hai quan
va tao thuan lgi thuiong mai) do Phong Thuong mai va Cong nghiép Viét Nam (VCCI) thuc
hién trong khuén khé Chuong trinh “Hé théng phéap luat Viét Nam san sang dé thuc thi
cam két EVFTA” v6i su ho trg cua Dai st quan Anh va Bac Ai-len tai Viét Nam.
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Hy vong rang Bao cao Ra soat nay sé 1a nguon thong tin bo trg hiiu ich cho qua trinh ra soat
phap luat thuc thi EVFTA ctia Chinh phu va 1a nguén tham khao c6 y nghia dé giup cac co
quan c6 thadm quyén ctia Qudc hoi co thém thong tin trong qua trinh phé duyét EVFTA cing
nhu chi dao, trién khai, kiém soat qua trinh thuc thi EVFTA.

Phong Thuong mai va Cong nghiép Viét Nam tran trong cam on bai st quan Anh va Bac Ai-
len da ho trg VCCI trong viéc thuc hién Chuong trinh rat c6 y nghia nay.
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Muc tiéu va boi canh Ra soat

Ngay 2/12/2015, Hiép dinh Thuong mai Ty do Viét Nam - Lién minh chau Au (EVFTA) da chinh thic
hoan tat dam phén. van kién cta Hiép dinh cong bd ngay 1/2/2016 véi 24 Chuong cho thay day la
Hiép dinh thwong mai tu do thé hé mai cd pham vi cam két rat rong, bao trum khong chi cac linh
vuc thuong mai truyén thdng (nhu hang héa, dich vy...) ma con cé céc linh vyc thuong mai lan dau
tién Viét Nam c6 cam két (nhu doanh nghiép Nha nuwéc, mua sam cong...), tham chi ca cac van phi
thuong mai nhung c6 gan tryc ti€p véi hoat dong thwong mai (nhu méi trwong, phat tri€én bén
virng...). Mirc do cam két va tw do hda duoc dua ra trong Hiép dinh ciing cao hon rat nhiéu so vai
cac Hiép dinh thuvong mai ty do ma Viét Nam da ky trwdc day, gan tuong duwong véi mirc cia Hiép
dinh Dai tac Xuyén Thai Binh Duong (TPP).

V@i pham vi va mirc do cam két nhu vay, EVFTA duoc du bdo sé anh hudng Ion toi thé ché phap luat
va kinh t€ cta Viét Nam trong thoi gian téi. Nhirng cam két trong EVFTA dat Viét Nam truérc yéu cdu
phai thay doi cac quy dinh phap luat néi dia ciia minh nham dam bao tuan thi va thuc thi nghiém tic
cac nghia vu cu thé trong nhiéu linh vrc. Dong thoi, viéc stra doi hé thong phap luat trong nuére theo
Cac yéu cau ctia EVFTA ciing duoc ky vong sé tao nén mot lan song cai cach thé ché méi cho Viét Nam,
qua dé gitip nang cao chat lugng cua hé thong chinh sach phap luat, hoan thién méi trueong kinh
doanh, tao nén tang co ban cho su phat trién bén virng va mang lai lgi ich cho cac nha dau tu trong
nudc ciing nhw cac doi tac kinh doanh nudrc ngoai, dac biét Ia tir Lien minh chau Au (EU).

MGt trong nhirng khia canh cam két ctia EVFTA duoc cho 13 sé ¢é tac dong truc ti€p va lén toi thé ché
va moi truong kinh doanh Viét Nam 13 ché dinh vé Minh bach. bay 13 ché dinh tap hop cac nguyén
tac, yéu cau doi vai vé viec cong khai thong tin, vé quyén tham gia y kién ciing nhu quyén khiéu nai,
khi€u kién cta cac cha thé kinh doanh trudc cac chinh sach, phap luat, quyét dinh quan ly cia Nha
nudc va vi vay anh hudng bao trum trén nhiéu linh vuc va c6 y nghia dac biét trong viéc bao vé
quyén cla cac cha thé trong moi quan hé vé chinh sach véi Nha nwéc. Vai tinh chat nhu vay, minh
bach la van dé dugc phia EU rat nhan manh (minh bach 6 I€ 13 ndi dung duy nhat ma cac cam két
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lién quan khong chi dugc néu trong mot Chuong riéng vé Minh bach ma con dugc quy dinh trong
cac diéu khoan vé minh bach trong nhiéu Chwong clia EVFTA). VE phia Viét Nam, mac du da thuc thi
mot sO cac nguyén tac vé minh bach trong WTO cling nhu da c6 nhirng cai cach dang ké trong quy
trinh soan thao, ban hanh van ban phap luat, hién minh bach van Ia bat cap dang ké clia moi truong
kinh doanh va thé ché & Viét Nam.

Viéc ra sodt hé thong phap luat hién hanh véi cac cam két cy thé trong EVFTA vé minh bach sé la co
s& dé xac dinh nhirng ché dinh, quy dinh khac biét hoac chua twong thich cia phap luat noi dia voi
cdc cam két EVFTA vé minh bach, tir dé dé xuat cac phuong an stra doi, diéu chinh hé thong phap
ludt dé dam bao tuan thi EVFTA & khia canh quan trong nay.

Vé mat nguyén tac, theo quy trinh dam phén va phé chuan cac diéu wéc quoc té cua Viet Nam, cong
viéc ra soat nay chac chan sé dugc thire hién bdi co quan Nha nudc lién quan (Bo Tw phap) nham
phuc vu cho viéc thyc thi nghia vu cda Nha nuéc trong EVFTA.

Mac du vay, viéc ra sodt chd dong tir géc do ciia doanh nghiép trong trudng hop nay la rat can thiét bai:

e Trong nhiéu truong hop, cac cam két ¢d thé duoc giai thich va thuc thi theo nhiéu cach thirc
khdc nhau, va véi Ra sodt dugc tién hanh tir goc do doanh nghiép, cac cach thire ¢6 lgi nhat cho
doanh nghiép sé duoc xac dinh va dé xuat;

e Khac vai cac cam két trong cac linh vire khac, cam két trong linh virc Minh bach trong EVFTA
khong thé chi danh cho cac cht thé EU ma can danh tat ca cac chi thé, do dé mirc do anh hudng
thuc tién cla cac stra doi phédp luat sau ra soat, néu cd, sé la rat rong. Vi vay, viéc ra soat va dé
Xudt stra doi tir géc do ctia doanh nghiép trong truong hop nay la rat ¢ y nghia.

Nghién ctru Ra soat nay dwoc thuc hién nham (i) xay dung cac so sanh chi tiét gitta phép luat Viét
Nam v¢i tirng nghia vy, cam két cy thé vé Minh bach trong EVFTA, (i) phan tich dénh gid hién trang
phap luat ciing nhu thuc tién thuc thi ciia Viet Nam so v&i yéu cau cta EVFTA , va (iii) xay dung cac
dé xudt vé bién phdp thyc thi hiéu qua EVFTA tir géc do quan diém va lgi ich cia doanh nghiép.
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Gioi han pham vi ra soat

1. Vé cac cam két vé Minh bach trong EVFTA

Trong EVFTA, ché dinh vé Minh bach duoc quy dinh tap trung trong Chuong 18 (Minh bach) va rai
rac trong 10 Chuvong khac (Thuong mai hang hda, Phong vé thuong mai, SPS, TBT, Hai quan, Mua
sam cong, DNNN, Canh tranh va Trg' cap, SHTT, Phét trién bén virng).

Chuong 18 vé Minh bach bao gom cac nhém cam két sau day:

Nhém 1: Minh bach trong xay dwng phap luat (soan thao, ban hanh VBQPPL)
e Dang tai dy thdo sém

e Tao co hoi dé cac doi tuvong lién quan binh luan

e NO luc tiép thu cac binh luan

e (0ng bd VBQPPL (cach thirc cong bo, khoang cach gitra thoi diém cong bo va thoi diém co
hiéu luc)

Nhém 2: Minh bach trong thyc thi phap luat

e (am két thuc thi PL théng nhat, khach quan, hop ly

e (am két chi dinh Diém hoi dap

e Cam két thiét lap cac co ché giai dap vudng mac phap luat

e Cam két c6 cac co ché gilp giai quyét cac vudng mac phat sinh tir viéc ap dung cac quy dinh
theo EVFTA
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Nhém 3: Minh bach trong dp dung phdp luat
e Thong tin cho c3c chu thé vé thu tuc sé tién hanh
e (o hdi binh luan tru¢c khi ban hanh quyét dinh hanh chinh cudi cing

e (o ché cho phép khiéu nai, khi€u kién quyét dinh hanh chinh: cac bén dugc quyén néu y kién, co
quan hanh chinh phai thuc thi quyét dinh

Nhom 4: Minh bach giira VN-EU
e Diém thong tin gitra hai bén
e Hop tac trong nang cao chat lvong van ban PL

e Hop tac trong cai thién chat lvong hoat dong hanh chinh

Quy dinh vé Minh bach trong cac Chuwong khdc ciia EVFTA bao gdom cac cam két vé minh bach
thudc cdc nhom sau:

e Minh bach trong ban hanh cac quy dinh (TBT, Hai quan, Phét trién bén virng)
e Minh bach trong thu tuc (Phong vé thuong mai, cap phép XNK, Hai quan, Mua sdm cong)
e Minh bach thong tin gitra VN-EU (SPS, SHTT, Canh tranh va Tro cap)

Do do, ra sodt phap luat Viét Nam véi cdc cam két vé Minh bach trong EVFTA sé duoc thuc hién
v@i tirng cam két cu thé trong Chuong 18 cling nhu cac Diéu khoan vé minh bach (cé tiéu dé la
“minh bach” hoac ¢6 quy dinh lién quan t¢i van dé minh bach nhu dwoc dé cap tai Chuong 18)
trong EVFTA. Riéng doi v&i trvong hop Diéu khoan minh bach trong linh virc 02 Chuong la Hai
quan - tao thuan lgi thuong mai va Mua sém cong, do VCCI da c6 Ra sodt riéng doi véi cac Chuong
lién quan, Ra sodt nay sé khong xem xét lai cdc quy dinh vé minh bach trong 02 linh vyrc nay.

13
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2. Vé phap luat Minh bach ctaa Viét Nam

Trong phap luat Viét Nam, cac van dé lién quan téi Minh bach nhu trong pham vi céc cam két cla
Chuong 18 thudc cac ché dinh phép luat ndi dia sau:

e Phap luat vé quy trinh soan thao va ban hanh VBQPPL (Luat Ban hanh VBQPPL va cac van ban
hwéng dan, Luat pho bién tuyén truyén phap luat...);

e Phap luat vé quy trinh ban hanh cac quyét dinh hanh chinh (Luat x&r phat vi pham hanh chinh va
cac van ban hudng dan thi hanh vé xtr phat hanh chinh trong cac linh vure cu thé; );

e Phap luat vé khiéu nai, khi€u kién hanh chinh (Luat Khi€u nai, Luat to tung hanh chinh, cac van
ban hudéng dan thi hanh cac Luat nay...).

Ra sodt nay sé danh gid quy dinh vé minh bach trong tat ca cac van ban phap luat ndi dia cd lién
quan t¢i cac khia canh ndi dung khédc nhau cta cac cam két vé Minh bach trong EVFTA.

Tuy nhién, riéng v&i truong hop cam két lién quan t¢i cac quyét dinh hanh chinh (trir trvong hop
quyét dinh xr phat vi pham hanh chinh), mac du hién phdp luat Viét Nam chua 6 van ban riéng vé
cac quyét dinh hanh chinh ma chi c6 cac quy dinh lién quan téi viéc ban hanh cac quyét dinh hanh
chinh trong cac linh vuc khdc nhau, thudc nhiéu van ban phap luat cta nhiéu chuyén nganh, Bo Tu
phap hién dang chu tri soan thao Dy Luat ban hanh quyét dinh hanh chinh dé théng nhat phép luat
trong van dé nay. Ra soat nay, vi vay, sé thuc hién vai Dy thdo Luat ban hanh quyét dinh hanh chinh,
ban trinh xin y ki€én Qudc hoi thang 9/2015.

Vé viéc ra soat phap luat viét Nam vai cdc cam két minh bach trong cac Chuong khdc, tat ca cac van

ban phdp luat noi dia trong tirng linh vuc lién quan sé dugc ra soat, cu thé:

e Chuong Thuong mai hang héa: Quy dinh trong Luat Thuong mai va cac van ban hudng dan thi
hénh;

e Chuong Hai quan va Tao thuan lgi thwong mai: Luat Hai quan va cac van ban hudng dan thi
hanh;

e Chuong Phong vé thuong mai: Quy dinh trong cac Phap lénh vé Ty vé, Chdng ban pha qi3,
Chong tro cap va cac van ban hudng dan thi hanh;

e Chuong Hang rao ky thuat trong thwong mai (TBT): Luat tiéu chudn, quy chudn ky thuat va cac
van ban hudng dan thi hanh; Quyét dinh 114/2005/QD-TTg vé Mang lu¢i TBT Viét Nam;

e Chuong Bién phap an toan thuc pham, vé sinh dich té (SPS): Quyét dinh ctia Bd Nong nghiép va
ndng thon veé thyc thi cdc van dé thong bdo, thong tin trong Hiép dinh SPS ctia WTO;
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Chuong Mua sam cdng: Luat Dau thau va cac van ban hudng dan thi hanh;

Chuong Doanh nghiép Nha nuéc (DNNN): Luat Doanh nghiép va cac van ban lién quan téi DNNN;
Chuong Canh tranh va Trg cdp: Cac van ban vé cac bién phdp tro cap trong linh vue nong nghiép;
Chuong So hiru tri tué (SHTT): Luat S& hiru tri tué va cac van ban huéng dan thi hanh;

Chuong Phat trién bén virng: Luat Ban hanh VBQPPL va cac van ban huéng dan thi hanh.

15
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Tong hop két qua Ra soat
va cac Kién nghi

Nghién ctiu ra soat chi tiét phap luat Viét Nam véi cac nghia vu cu thé dugc
Viét Nam cam két trong EVFTA vé Minh bach cho két qua nhu sau:

1. Nhom cac cam két EVFTA vé Minh bach ma phap luat
Viet Nam da tuong thich

: Két qua Ra soat

K&t qua ra soat chi tiét cho thay phap luat Viét Nam da tuong thich véi phan Ién cac cam két trong
EVFTA vé Minh bach, trong tat ca cac nhom cam két vé van dé nay (trr nhém lién quan téi minh bach
thong tin gitra Viét Nam va EU).

Két qua nay khong hoan toan bat ngd' mac du Viét Nam t¢i thoi diém nay c6 rat it cac cam két lién
quan t&i minh bach (cha yéu Ia cdc cam két vé minh bach trong khudn khd WTO va Hiép dinh vé Tao
thuan lgi thvong mai TFA ciia WTO). Diéu nay duoc gidi thich bai mot so ly do sau:

Thit nhdt, gia nhap WTO nam 2007, Viét Nam da phai stra doi hé thong phép luat noi dia trong nhiéu
linh vyc nham dap (rng céc doi hoi cia WTO (trong cac Hiép dinh lién quan cta T6 chirc ndy, vi du cac
Hiép dinh GATT, TBT, SPS, Chong bén pha gia, Chong tro cap, Tw vé, Doanh nghiép thuong mai Nha
nuéec, TRIPS...), trong d6 c6 cac diéu khoan vé minh bach gan tuong ty vé noi dung véi cac diéu
khoan trong EVFTA.

Thi hai, cng trong giai doan gia nhap WT0 2007, dudi strc ép cua cai cach thé ché tir qua trinh thuc
thi WTO, trong dé c6 cai cach vé minh bach va tdng cutng su tham gia cia nguoi dan, doanh nghiép
vao qua trinh hoach dinh chinh sach, viét Nam da tién hanh mot loat nhitng diéu chinh quan trong dé
cai thién mot budc van dé minh bach trong cac quy trinh chinh sach va thé ché, dac biét trong cac
khung kho phap ludt kinh doanh. Luat Ban hanh VBQPPL ban hanh nam 2008 da bao ham céc quy
dinh tuong thich véi phan lon cac cam két lién quan caa EVFTA. Cac cai cach nay da tao da nhan thic
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va hanh dong cho nhitng n6 lyc minh bach héa trong nhirng nam sau nady ctia cd Nha nuéc, doanh
nghiép va cac bén lién quan. Tham chi, minh bach tré' thanh mot trong cac tiéu chi dau tién dugc
xem xét trong qua trinh phan bién chinh sach, phap luat cla cong dong doanh nghiép, va vi vay ciing
tré’ thanh van dé dwoc quan tam hang dau cta cac co quan hoach dinh chinh sach, phap luat. Vi vay,
tdi Luat Ban hanh VBQPPL 2015, minh bach tiép tuc la yéu to dugc nhan manh trong hdu nhu tat ca
cac budre cda quy trinh xay dwng VBQPPL. Do d6, & Luat mé&i nay, mirc do twong thich va théa man
EVFTA tham chi con cao hon nira, vai nhiéu quy dinh chi ti€t gan voi quy trinh minh bach du thao va
lay y kién cac doi twong chiu tdc dong trong qud trinh soan thao. Cling va&i do, cac Ludt khi€u nai, Luat
T6 tung hanh chinh cting duoc stra déi dang ké trong tién trinh cai thién minh bach thé ché caa Viét
Nam, theo huéng phi hop véi xu thé chung clia thé gidi. Cling trong lan séng cai cach nay, Viét Nam
hién dang dy thao Luat ban hanh quyét dinh hanh chinh dé diéu chinh mot cach thong nhat, qua dé
tang cvong minh bach, cta quy trinh ¢6 tac dong truc ti€p va tire thoi tdi cac chi thé cu thé trong
qua trinh 3p dung phap luat.

Cu thé, phap luat viét Nam da hoan toan dap &rng cac nghia vu sau day ctia Chuong 18 EVFTA vé
Minh bach:

Piéu 1:

"ou

e (3c dinh nghia vé “bién phap c6 hiéu lwc ap dung chung”; “cac bén lién quan”

Piéu 2:

e (am két theo dudi muc tiéu thiét [ap moi treong phap ly 6 thé du doan trude va cac tha tuc
hiéu qua cho cha thé kinh doanh;

Diéu 3:

e (am két dam bao cac quy pham phap luat dugc cong bé nhanh chéng va cé khoang thoi gian
hop ly qitra thoi diém cong bo va thoi diém cé hiéu luc;

e (am két dang tai du thado s¢m, tao co hoi va danh du thoi gian dé cac bén lién quan binh luan,
no luc tiép thu cac binh luan.

Piéu 5:

e (Cam két no luc thong tin cho cac cha thé lién quan vé cac tha tuc dp dung quy pham phaép luét
lién quan dén ho (véi cac noi dung thong tin dugc néu ro trong cam két);

e (Cam két dam bao céc tha tuc duoc tién hanh phu hop véi phap luat.
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Piéu 6:

Cam két duy tri cac tha tuc hanh chinh, tu phdp, trong tai cho phép xem xét lai hodc phic tham
cac quyét dinh hanh chinh doc Iap véi co quan da ban hanh quyét dinh hanh chinh

Cam két dam bao cac co quan xem xét lai, phtc tham tao co hai hop ly dé cac bén trinh bay lap
ludn va quyét dinh dya trén cac chirng c

Cam két dam bao cac quyét dinh xem xét lai hoac phidc tham quyét dinh hanh chinh sé duoc co
quan hanh chinh ban hanh quyét dinh thuc thi

Vé cam két minh bach trong cac Chuong khac ngoai Chuong 18 clia EVFTA

Chuong Thwong mai hang hda: Cam két dam bao cac yéu cau vé minh bach khi thuc hién cac
bién phap han ché XNK (biéu 13);

Chuong vé cac bién phap Phong vé thuong mai: Cam két tuan tha ding WTO va theo cac co ché
minh bach, cdng bang khi ap dung céc bién phap PVTM; Cam két tao co hoi dé cac bén lién quan
dugc trinh bay quan diém trong qua trinh diéu tra (Diéu 2);

Chuong Hai quan: Xem Bao cdo Ra soat PLVN v&i cam két EVFTA vé hai quan va tao thuan lgi
thuong mai;

Chuong TBT: Cam két dam bao khoang thoi gian hop ly gitra thoi diém cong bé va thoi diem co
hiéu lwc cia bién phap TBT; Cam két cong khai trén website mién phi cac bién phap TBT ¢6 hiéu
lyc; Cam két vé viéc cung cap thong tin cho EU vé TBT theo ngon ngtr chinh thdrc cia WTO;
Chuong Mua sam cdng: Xem Bdo cdo Ra sodt PLVN v&i cam két EVFTA vé Mua sam cong;

Chuong Throng mai va Phat trién bén virng: Cam két thong tin va tao co hoi cho cac bén lién
quan binh luan déi vai cac bien phap anh hudng téi phat trién bén virng (Diéu 12).

: Danh gia va bé xuat

Trong tong thé, néu chi tinh t&i cdc cam két vé ndi dung cé anh hudng téi phdp luat ngi dia, khong
tinh dén cac cam két vé minh bach thong tin gitta cac co quan EU va Viét Nam véi nhau (khong thudc
pham vi diéu chinh cta phap ludt noi dia), phap luat Viét Nam da hoan toan tuong thich véi tat ¢3
cac nghia vu cam két vé minh bach trong Chuong Minh bach va trong cac Churong khac thuéc nhom
(i) soan thdo, ban hanh, cdng khai thong tin vé cdc VBQPP; (ii) gidi quyét khi€u nai, khiéu kién hanh
chinh. Trén thyc té thi day ctng la 02 nhém cam két I¢n nhat vé minh bach trong EVFTA.

Dai v&i cac nghia vu nay, khi thuc thi EVFTA, vé nguyén tac Viet Nam sé khong phai diéu chinh, stra
dai hay bo sung bat ky ndi dung nao clia cac van ban phép luat hién hanh.
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Mac du vay, can luu y la mot s6 cdc cam két ma phdp luat Viét Nam “da tuong thich” khong chi doi
hai viéc tuan tha trong quy dinh phdp ludt ma con dat ra cac muc tiéu vé hiéu qua thuc thi doi voi
Viét Nam.

Vi dy, theo cam két trong khodan 2 Diéu 3 Chwong Minh bach, Viét Nam cam két n6 lirc cong khai du
thao sdm; danh cho cac bén lién quan co hoi dé binh luan va thoi gian du dé binh luan cho du thao;
no luc ti€p thu cac binh ludn. Tat ca cac nghia vu nay déu da dugc quy dinh rét chi tiét trong Luat Ban
hanh VQPPL, tuy nhién, lam thé nao dé trong thuc t€ cac cam két nay duoc bao dam lai la van dé
con rat nhiéu bat cap trong thurc tién. Bat cap c6 thé & cach hi€u cta cac co quan lién quan: Thé nao
la cong bo du thao “da sém”? “du thoi gian”? Néu cong bo du thao sém nhwng lai khong phai du
thdo cap nhat thi liéu cé y nghia gi khong? Néu khong dat thoi han gép y nhung dot ngét trinh du
thao dé ban hanh trong khi cac bén lién quan van tié€p tuc gop y thi con y nghia khong?... Bat cap
ciing cd thé & cach hanh xtr cla cac co' quan nay: viéc tiép thu y kién dugc thuc hién nhu thé nao?
Phan hoi vé viéc tiép thu nhu thé nao cho nqu i da gop y?...

Nhirng nghia vu vé “hiéu qua thuc hién” nay, vi thé duoc xem 13 ndng né hon nhiéu so vai viéc chi
don thuan la dua cdc cam két thanh quy dinh trong cac van ban phap luat.

Do vay, doi vai nhém cam két minh bach ma phap luat Viét Nam “da tvong thich”, mac du khong
phai diéu chinh, stra doi gi vé mat quy dinh phdp luat, Viét Nam c6 rat nhiéu viéc phai lam dé dam bao
hiéu qua thuc thi cia cac quy dinh phép lut hién tai nham thuc thi day du cam két EVFTA lién quan.

Dang luu y Ia trong khi viéc thyuc thi trén thuc t€ nhiéu cam két trong céc linh vire khac doi hoi nguon
vat luc rat Ién (vi du thuc thi cdc cam két vé hién dai hoa - Co ché mot clra quoc gia trong linh vurc
Hai quan va tao thuan lgi thuong mai; cac cam két vé dau thau dién t&r trong linh virc Mua sém
cdng..) thi viéc thuc thi hiéu qua cdc cam két ma phap luat Viét Nam da tuwong thich trong linh vuc
minh bach khong ton qua nhiéu chi phi nhung lai doi héi nhirng thay doi co' ban trong quan diém,
cach tiép can va ky nang ctia cac can bo, co quan lién quan. Viéc thue thi yéu cdu caa EVFTA trong linh
vuc nay, vi vay, la thach thire khong nho bai qud trinh nay c6 thé gap tré ngai tinh trang quan liéu,
X0’ crng va strc i clia hé thong cong quyén. Tuy nhién, diém tich cyc la tinh hinh dang c6 nhirng thay
dai theo chiéu huéng tot hon, do mé clia cac co quan soan thao, hoach dinh chinh sach dang duorc
cai thién dan. Strc ép tir cong chiing, bado chi di véi qud trinh nay ciing dang tao ra nhitrng tac dong
tich cyc trong hanh dong va (rng x&r minh bach cua cac co' quan lién quan.
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2. Nhom cac cam két EVFTA vé Minh bach ma phap luat
Viét Nam chua tuong thich mot phan hoac toan b6

: K€t qua Ra soat

Trong so sanh v&i nhdm cac cam két vé Minh bach trong EVFTA ma phdp luat Viét Nam da tvong
thich, cdc cam két c6 noi dung ma phép luat Viét Nam chua tuong thich ¢é s6 lwgng rat it, tap trung
vao nhom (i) cdc cam két lién quan t¢i minh bach trong dp dung phép luét va (i) cac cam két vé
minh bach trong cong khai thong tin vé EVFTA.

Ra s0dt cho thay phdp ludt Viét Nam chua tuong thich mot phan véi cdc cam két vé Minh bach sau
day cda EVFTA:

Chuong Minh bach:

e Diéu 3 (Cong khai thong tin): Cam két c6 gidi trinh vé muc tiéu va ly do dy thado khi duoc yéu cau;

e Diéu 5 (Quan ly cac quy pham phap luat): Cam két quan ly, thi hanh cac quy pham mét cach
thong nhat, khach quan, hop ly; Cam két danh cho cac cha thé lién quan co hdi dugc trinh bay
quan diém trudc khi ra quyét dinh hanh chinh cudi cling.

Cac Chrong khac

e Chuong Phong vé thuong mai: Cam két vé viéc cong khai thong tin vé cac sy viéc va danh gid sur
dung dé ra két luan trong vu viéc dé cac bén c6 co hoi binh luan trudc khi ra két luan cudi cung.

Phap luat viét Nam hién hoan toan chua tuong thich véi cdc cam két minh bach trong cong khai
thong tin vé EVFTA tai Diéu 4 Chuong Minh bach (Diém lién hé va qiai dap), bao gom:

e (Cam két chi dinh mot Diém hdi dap dé dam bao thuyc thi hiéu qua va tao thuan lgi trong trao doi
gitra VN-EU;

e (am két thiét 1ap cac co ché dé trad loi cho cac vudng mac cua cac to chire, ¢ nhan lién quan toi
cac bién phdp c6 hiéu lyc 3p dung chung;

e (Cam két c6 cac co ché dé gilp cac to chirc, cd nhan gidi quyét cac van dé phét sinh tir viéc ap
dung cac quy pham phap luat theo Hiép dinh nay; va

e (am két gidi trinh vé ly do va muyc tiéu cla cdc quy pham phép luat khi duoc yéu cau.
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: Danh gia va bé xuat

Lién quan t¢i nhdm cam két vé minh bach ma phap luat Viét Nam con chua twong thich moét phan
déu nam chu yéu trong van dé vé t6 chirc thi hanh va ap dung phap luat. Diéu nay cd thé duoc giai
thich béi thuc té 13 hién Viét Nam chua ¢6 mot van ban riéng nao veé viéc thuc thi phap lut (trr 01
van ban vé viéc kiém sodt qua trinh thyc thi VBQPPL cta co' quan quan ly Nha nuéc - Nghi dinh
59/2012/ND-CP vé theo doi thi hanh phdp luat: Van ban nay chi tap trung vao cc tiéu chi dé theo doi
thi hanh ma khong c6 céc tiéu chi truc tiép cho viéc thi hanh).

Ngoai ra, véi nhdm nay, can chu y rang ché dinh vé cac quyét dinh hanh chinh (yéu t6 co ban cta
qua trinh 3p dung quy pham phdp luat chung cho cac truang hop cu thé), hién duoc danh gid co ban
la da tuong thich theo két qua Ra soat, thurc chat la két qua ctia doi chiéu cdc cam két EVFTA véi Dy
thdo Luat ban hanh quyét dinh hanh chinh (chuwa phai van ban c6 hiéu lyc chinh thirc, va ndi dung
con ¢ thé thay doi.

Giai phap duoc dé xuat cho nhdm nay tat nhién Ia diéu chinh, stra doi phap luat Viét Nam cho phu
hop vai cam két lién quan cta EVFTA. Can chu y la cing véi EVFTA, TPP cling ¢6 cdc cam két vé minh
bach, do dé trong qua trinh stra doi thuc thi cdc cam két, can ra sodt dong thoi ca cam két TPP vé
minh bach dé cé giai phap stra doi dong bo. Doi vai treong hop Dy thao Luat Ban hanh quyét dinh
hanh chinh, can chd y gitr nguyén trang hodc chi c6 thé quy dinh tt hon hién tai vé céc van dé thudc
cam két EVFTA.

Lién quan t¢i nhom cam két ma phap luat Viét Nam hién hoan toan chua c6 quy dinh gi (va vi vay
hoan toan khdng twong thich), nhém nay chi bao gom cdc quy dinh vé minh bach cac thong tin vé
thuc thi EVFTA. Hién trang nay ciing I3 tat yéu, bai EVFTA chi vira méi két thic dam phan, van ban
Hiép dinh chua duoc ky va cdc cam két EVFTA chua duoc thuc thi, do dé chua thé cé cac diém hoi
dap, thong tin vé thuc thi va xtr Iy viedng mac phat sinh tir qud trinh thuc thi EVFTA.

Dé xuat doi voi truong hop nay 1a Viét Nam can no lyc thiét Iap mot biém thong tin va giai dap vé
EVFTA mot cach hiéu qua, thurc chat. Trén thuc t€, viéc thuc thi nghia vu nay ctia EVFTA ¢6 thé khong
doi hoi viét Nam phai ban hanh mét van ban phap luat cu thé nao nhung lai yéu cau cac hanh dong
cu thé trén thyc té dé thiét 1ap va van hanh biém dau mai thong tin tw van nay.
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3. Nhom cac cam két EVFTA vé Minh bach khong thudc

pham vi diéu chinh cta phap luat noi dia vé ndi dung

Chuong Minh bach va cac Chuong khac trong EVFTA bao gom mot so lugng khong nho cac cam két
vé nghia vu trao doi - cung cap thong tin gitra cac co quan c6 tham quyén cua Viét Nam va EU. Day Ia
cac cam két khong thudc pham vi cia phap luat noi dia vé noi dung, do do ciing sé khong anh huédng
tdi hé thong phap luat néi dia hién hanh.

Nhom nay bao gom cac cam két sau:

Chworng 18 vé Minh bach:

Diéu 4 - biém lién hé va qgiai ddp: Cam két xac dinh can bd chiu trdch nhiém cho viéc trao doi
gitra VN-EU tai Diém hai dap; Cam két thong tin cho EU va tra 1o cac cau hoi lién quan tdi cac
quy pham phap luat khi duoc yéu cau;

Diéu 7 - Thuc tién phap Iy tot va rng xt hanh chinh t6t: Cam két phoi hop VN-EU trong nang cao
chat lugng van ban phap luat; Cam két hudng tdi thuc tién tot vé (rng xtr hanh chinh;

Diéu 8 - Cac quy dinh dac thu: Cam két wu tién thuc hién cac quy dinh lién quan t¢i minh bach
trong cac Chuong khdc cda EVFTA.

Cac Chuong khac ¢6 quy dinh vé minh bach

Chuong Doi xtr qudc gia va Mé cra thi truong cho hang héa: biéu 18 - Doanh nghiép thuong
mai nha nuéc (Cam két cung cap thong tin vé cac truong hop doanh nghiép thwong mai nha
nudc cu thé theo yéu cau cta EU);

Chuong TBT: Diéu 7 - Minh bach: Cam két tinh dén quan diém cta EU khi Iay y kién cong ching
vé du thao TBT va tra loi cac binh luan bang van ban khi dwoc EU yéu cau; Cam két vé cac nghia
vu thong tin, ti€p nhan binh luan, tra 1 binh ludn cla EU lién quan téi cac du thao bién phap
TBT; Cam két thong bdo vai EU vé két qua danh qid tac dong cta du thao TBT khi duoc yéu cay;
Chuong SPS: Biéu vé Minh bach va Trao déi thong tin: Cac cam két vé nghia vu thong tin, thong
tin, phoi hop véi EU lién quan téi cac bién phap SPS;

Chuong Hai quan va tao thuan lgi thuvong mai: Xem Ra sodt Hai quan va Tao thuan lgi thuong
mai;

Chuong Mua sam cdng: Xem Ra sodt Mua sam cong;

Chuong Doanh nghiép Nha nuéc: Diéu 6 - Minh bach: Cam két cung cap thong tin cho EU vé cac
DNNN;
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e Chuong Chinh sach canh tranh: Muc Tro' cap Diéu x.4 - Minh bach: Cam két cung cap thong tin
cho EU vé céc bién phap tro' cap;

e Chuong S& hiru tri tué: Diéu 6.10 - Ho'p tac va Minh bach: Cam két vé viéc phai hop trong thuc
thi va thong tin vé cac van dé dac thu (thong tin xac dinh san pham, chi dan dia ly).

Nhirng van dé nay von khong thudc pham vi ctia phép luat ndi dia vé noi dung, do dé khong thudc
pham vi cGa Ra soat nay.

Mac du vay, trong qua trinh thuc thi cdc cam két thugc nhdm nay, cac co quan lién quan van rat can
cha y viéc ra sodt cac quy trinh hoat dong ndi bo, xay dwng cac co ché méi phu hop cam két, dé trién
khai thuc thi hiéu qua cac cam két thuéc nhom nay.

23
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Tom lai

Ra sodt phap luat Viét Nam véi cdc cam két EVFTA vé Minh bach cho thay trong tong thé phap luat
Viét Nam da co ban twong thich vai yéu cau cia EVFTA vé van dé nay, dac biét trong cac ché dinh vé
soan thao, ban hanh, cong bd VBQPPL va co ché khiéu nai, khiéu kién. Hién chi con mat vai cam két
don lé trong khia canh thuc thi, 3p dung phap luat 13 phap luat viét Nam c6 diém khac biét, chua
tuong thich véi yéu cau cta Hiép dinh.

Do dd, dé thuc thi cdc cam két EVFTA vé minh bach, ngoai viéc diéu chinh mot s it quy dinh mang
tinh chi tiét, trén co ban Viét Nam sé khong phai stra doi, bo sung gi trong hé thong phép luat noi dia
ap dung chung dé thuyc thi cdc cam két EVFTA.

Lién quan t¢i cdc cam két vé viéc cong khai - trao doi thong tin gitra cac co quan lién quan clia EU va
Viét Nam, Viét Nam van can c6 cac quy ché, co ché noi bo trong cac co’ quan lién quan dé thuc thi
nghia vu nay, nhung dé sé khong phai 1a cac quy pham ap dung chung cho cac ca nhan, t6 chirc.

Diéu quan trong hon khi thyc hién cam két EVFTA vé minh bach véi Viét Nam I3 viéc bdo dam thuc
thi hiéu qua, thuc chat trén thuc t€ cac quy dinh hién da c6 trong phap luat noi dia vé van dé nay. Do
d6, cac nd lyc thac day thi hanh hoac kiém soat hiéu qua thi hanh phap luat vé ban hanh VBQPPL, vé
ban hanh quyét dinh hanh chinh, xtr phat vi pham hanh chinh, khiéu nai, khi€u kién hanh chinh... rat
can duoc tap trung chd trong.



Phan thu hai
Bang tong hop két qua ra soat
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Ghi chu:

Cam két ma Viét Nam khong/chwa phai thyc hién (do bao luu, do khong bat budc,

do chwa dén 16 trinh hodc do diéu kién chua xay ra...)

Cam két ma PLVN da dép (rng hoan toan
Cam két ma PLVN da dap rng mot phan
Cam két ma PLVN chua dap ¢ng, phai stra doi

Cam két vé thua tuc hop tac/trao doi gitta VN-EU, khong thudc pham vi cia PL ngi dia

Piéu khoan

Cac cam két cu thé

CAM KET MINH BACH HOA TRONG CHUO'NG MINH BACH CUA EVFTA

ARTICLE 1 Dinh nghia “Bién phap c6 hiéu lyc ap dung chung”
Definitions / Dinh nghia
ARTICLE 2 Cam két theo dudi muc tiéu thiét Iap moi truong phép ly

Objective and scope/ Muc tiéu va pham vi

¢6 thé du dodn trirdc va cac tha tuc hiéu qua cho cha thé
kinh doanh

ARTICLE 3
Publication/ Cong khai

Cam két dam bao cac quy pham phép luat dugc cong bo
nhanh chéng va c6 khoang thoi gian hop ly gitra thoi
diém cong bo va thoi diém c6 hiéu luc

ARTICLE 4
Enquiries and contact points/ Diém lién hé va giai dap

Cam két chi dinh mot Diém hoi dap dé dam bao thurc thi
hiéu qua va tao thuan loi trong trao dai gitra VN-EU

Cam két c6 cac co ché dé gitip cac to chirc, ca nhan giai
quyét cac van dé phat sinh tlr viéc dp dung cac quy pham
phap luat theo Hiép dinh nay

Cam két thong tin cho EU va trd 10 cac cau hoi lién quan
t&i cac quy pham phap ludt khi duoc yéu cau




RA SOAT PHAP LUAT VIET NAM VO CAC CAM KET CUA HIEP DINH THUONG MAI TU DO VIET NAM - EU VE MINH BACH

"

Dinh nghia “Bén lién quan”

Cam keét

e Dang tai dy thdo sém

e Tao co hoi va danh du thoi gian dé cac bén lién quan
binh luan

e NO luc tiép thu cac binh luan

Cam keét c6 gidi trinh vé muc tiéu va ly do du thao khi
duoc yéu cau

Cam két xac dinh can b chiu trach nhiém cho viéc trao
dai gitra VN-EU tai Diém hoi dap

Cam két thiét lap cac co ché dé tra lovi cho cac vudng mac
cla cac to chirc, ca nhan lién quan tdi cac bién phap co
hiéu lyc 3p dung chung

Ghi nhan rang cac cau tra o, tu van theo co ché tai
Diéu 4 nay khong c6 gid tri bat budc va khong o gia tri
chung tham

Cam két gidi trinh vé ly do va muc tiéu cta cac quy pham
phap luat khi dugc yéu cdu
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Ghi chu:

Cam két ma Viét Nam khong/chwa phai thyc hién (do bao luu, do khong bat budc,
do chwa dén 16 trinh hodc do diéu kién chua xay ra...)

Cam két ma PLVN da dép (rng hoan toan
Cam két ma PLVN da dép (rng mot phan
Cam két ma PLVN chua dap ¢ng, phai stra doi

Cam két vé thua tuc hop tac/trao doi gitta VN-EU, khong thudc pham vi cia PL ngi dia

Piéu khoan Cac cam két cu thé

CAM KET MINH BACH HOA TRONG CHUO'NG MINH BACH CUA EVFTA

ARTICLE 5 Cam két quan ly, thi hanh cac quy pham mot cach thong
Administration of measures of general application nhat, khach quan, hop ly
/Quan ly cac quy pham phap luat

Cam két dam bao cac thu tuc duoc tién hanh pht hop vai

phap luat

ARTICLE 6 Cam két duy tri cac tha tuc hanh chinh, tw phap, trong tai

Review and appeal/Xem xét lai va phuc tham cho phép xem xét lai hoac phtic tham céc quyét dinh
hanh chinh doc Iap véi co quan da ban hanh quyét dinh
hanh chinh

ARTICLE 7 Cam két phai hop VN-EU trong nang cao chat lvgng van

Good Regulatory practice and administrative behaviour  ban phap luat
/Thuc tién phap Iy tot va (rng xtr hanh chinh tét

ARTICLE 8 Cam két wu tién thuc hién cac quy dinh lién quan téi
specific rules / Cac quy dinh dac thu minh bach trong cac Chuong khdc cta EVFTA

CAM KET MINH BACH HOA TRONG CAC CHUO'NG KHAC CUA EVFTA

Chapter national treatment and market access for Diéu 13-Cac bién phap han ché xuat nhap khau
goods / Chwong Do x(r qudc gia va M cira thi trwdng

cho hang héa Cam két ddm bao cac yéu cau vé minh bach khi thuc hién

cac bién phap han ché XNK
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Cam két no lurc thong tin cho cac chi thé lién quan vé céc
thu tuc 3p dung quy pham phap luat lién quan dén ho
(v&i cac ndi dung thong tin dugc néu 1o trong cam két)

Cam két danh cho cac cha thé lién quan co hdi duoc
trinh bay quan diém trudc khi ra quyét dinh hanh chinh
cudi cung

Cam két dam bao cac co' quan xem xét lai, phic thdm tao
co hoi hgp ly dé cac bén trinh bay 1ap luan va quyét dinh
dua trén cac chirng cl

Cam két dam bao cac quyét dinh xem xét lai hodc phuc
tham quyét dinh hanh chinh sé duoc co quan hanh
chinh ban hanh quyét dinh thuc thi

Cam két hudng tdi thyc tién tot vé tng xtr hanh chinh

Diéu 18 - Doanh nghiép thuwo'ng mai nha nuérc

Cam két cung cap thong tin vé cac truong hop doanh
nghiép thuong mai nha nudc cy thé theo yéu cdu ctia EU
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Ghi chu:

Cam két ma Viét Nam khong/chwa phai thyc hién (do bao luu, do khong bat budc,
do chwa dén 16 trinh hodc do diéu kién chua xay ra...)

Cam két ma PLVN da dép (rng hoan toan
Cam két ma PLVN da dap rng mot phan
Cam két ma PLVN chua dap ¢ng, phai stra doi

Cam két vé thua tuc hop tac/trao doi gitta VN-EU, khong thudc pham vi cia PL ngi dia

Piéu khoan Cac cam két cu thé

CAM KET MINH BACH HOA TRONG CAC CHUO'NG KHAC CUA EVFTA

Chapter trade remedies / Chwong phong vé thwong mai Cam két tuan thi ding WTO va theo cac co ché minh
Diéu 2 - Minh bach bach, cdng bang khi ap dung cac bién phap PVTM

Chapter custom and trade facilitation / Chwong hai quan ~ Xem Ra sodt PLVN v&i cam két EVFTA vé Hai quan va Tao

va tao thuan loii thwong mai thuan lgi thuong mai
Chapter technical bariers to trade / Chuong TBT Cam két tinh dén quan diém cta EU khi lay y kién cong
Piéu 7 - Minh bach ching vé dy thao TBT va tra |oi cac binh ludn bang van

ban khi duoc EU yéu cau

Cam két vé cac nghta vy thong tin, ti€p nhan binh luan,
trd loi binh luan cda EU lién quan t¢i cac dy thao bién
phap TBT

Cam két vé viéc cung cap thong tin cho EU vé TBT theo
ngon ngi chinh thirc cia WTO

Chapter sanitary and phytosanitary measures / Diéu vé Minh bach va Trao doi thong tin

Chuong SPs Cac cam két vé nghia vu thong tin, thong tin, phéi hop

v&i EU lién quan t¢i cac bién phap SPS
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Cam két vé viéc cong khai thong tin vé cac s viéc va
danh gia str dung dé ra két luan trong vu viéc dé cac bén
¢6 co’ hoi binh luan trudc khi ra két ludn cudi cling

Cam két tao co hoi dé cac bén lien quan duoc trinh bay
quan diém trong qua trinh diéu tra

Cam két dam bao cac chu thé EU lién quan duoc tham
van khi xay dung cac dy thao TBT binh dang véi cha thé
Viét Nam

Cam két thong bdo véi EU vé két qua danh gid tac dong
ctia dy thao TBT khi duoc yéu cau

Cam két dam bao khoang thoi gian hop ly gitra thoi diém
c6ng bo va thoi diém cé hiéu lyc cua bién phap TBT

Cam két cong khai trén website mién phi cac bién phap
TBT ¢6 hiéu luc
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Ghi chu:

Cam két ma Viét Nam khong/chwa phai thyc hién (do bao luu, do khong bat budc,

do chwa dén 16 trinh hodc do diéu kién chua xay ra...)

Cam két ma PLVN da dép (rng hoan toan
Cam két ma PLVN da dap rng mot phan

Cam két ma PLVN chua dap ¢ng, phai stra doi

Cam két vé thua tuc hop tac/trao doi gitta VN-EU, khong thudc pham vi cia PL ngi dia

piéu khoan

Cac cam két cu thé

CAM KET MINH BACH HOA TRONG CAC CHUO'NG KHAC CUA EVFTA

Chapter on government procurement / Chwo'ng mua
sam cong

Xem Ra sodt PLVN v&i cam két EVFTA vé Mua s3m cong

SECTION lII: State owned enterprises, enterprises
granted special rights or privileges and monopolies /
Chwong DNNN

Di€u 6 - Minh bach
Cam két cung cap thong tin cho EU vé cac DNNN

Competition Policy Chapter / Chwong chinh sach
canh tranh

Muc Tror cap Diéu x.4 - Minh bach

Cam két cung cap thong tin cho EU vé cac bién phap tro cap

Chapter Intellectual Property /
Chwong S& hiru tri tué

Diéu 6.10 - Ho'p tac va Minh bach

Cam két vé viéc phoi hgp trong thuyc thi va thong tin vé
cac van dé dac thu (thong tin xac dinh san pham, chi dan
dia ly)

Trade and sustainable development / Chuwong thwong
mai va phat trién bén virng

Diéu 12 - Minh bach

Cam két thong tin va tao co hoi cho cac bén lién quan
binh luan doi vai cac bién phap anh hwdng téi phat trién
bén virng
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I - Chuong Minh bach hoa

Cam két EVFTA

Phap luat Viét Nam lién quan

Panh gid twong thich
- Dé xuat giai phap

ARTICLE 1
Definitions

For the purposes of this Chapter

“measure of general application” in-

cludes laws, requlations, judicial deci-

sions, procedures and administrative
rulings of general application that
may have an impact on any matter
covered by this Agreement; and

- Diéu 2, Diéu 3.1, Diéu 4 Luat Ban
hanh Van ban quy pham phap luat
(Luat Ban hanh VBQPPL) 2015

Luat ban hanh VBQPPL 2015
Diéu 2 - Van ban quy pham phap luat

Vdan ban quy pham phap luét la van
ban cé chira quy pham phap luat,
duoc ban hanh theo ding tham
quyén, hinh thic, trinh tu, tha tuc
quy dinh trong Luat nay.

Van ban c6 chira quy pham, phap
luat nhung duoc ban hanh khong
daing tham quyén, hinh thie, trinh
ty, tha tuc quy dinh trong Luat nay
thi khong phai la van ban quy pham
phap luat.

Diéu 3. Giai thich tir nglr

Trong Luat nay, cac tir nglr dudi day
duoc hiéu nhu sau:

1. Quy pham phap luat la quy tac xur
st chung, c6 hiéu lwc bat budc
chung, duoc ap dung l3p di lap lai
nhiéu lan doi vai co quan, to chirc,
¢d nhan trong pham vi ¢3 nuéc hodc
don vi hanh chinh nhat dinh, do co
quan nha nudc, nguoi c6 tham
quyén quy dinh trong Luat nay ban
hanh va duoc Nha nuwéc bdo dam
thuc hién.

bénh gia:

Khai niém “cac bién phap c6 hiéu luc
ap dung chung” clia EVFTA gan
tuong ty véi khai niém “quy pham
phap luat” trong PLVN, tuy nhién cé
diém khac biét:

* V€ hinh thirc, co’ quan ban hanh:
EVFTA khong gi¢i han & hinh thic,
co quan ban hanh bién phap (bién
phap c6 thé duoc ban hanh dudi bat
ky hinh thirc nao, do bat ky co' quan
nao ban hanh, mién la cé hiéu luc ap
dung chung). Theo PLVN, quy pham
(quy tac xtr sy 6 gid tri &p dung
chung) duoc gi¢i han & cac truong
hop do cac cha thé nhat dinh ban
hanh, theo cac hinh thirc nhat dinh
(biéu 4 Luat Ban hanh VBQPPL). Do
dd, PLVN hep hon dinh nghia cua
EVFTA. Tuy nhién, ngoai cac quy
pham, trong PLVN chi con quyét dinh
hanh chinh (khdng c6 gid tri 3p dung
chung cho tat ca cac cha thé phap
ludt ma chi 3p dung phép ludt trong
tirng treong hop cu thé, hoac cho
cac truong hop dinh huéng chinh
sach, cha truong khong bao gom
quy tac xtr su chung...), vi vy mac
du c6 gidi han hep hon vé hinh thirc
co’ quan ban hanh, PLVN da tuvong
thich v&i EVFTA vé ndi dung nay.

1/ Ludt s6 80/2015/QH13 clia Quac hoi ngay 22/06/2015 vé ban hanh van ban quy pham phap ludt (“Luat ban hanh VBQPPL 2015”). Luat ndy ¢6 hiéu luc tir ngay 01/7/2016, nhu vay khi
EVFTA c6 hiéu lyc (dy kién trong nam 2017-2018), Luat 2015 nay sé duoc dp dung. Vi vay mac du Ra soat duoc thuc hién vao thoi diém Luat ban hanh VBQPPPL 2008 van dang ¢ hiéu luc

nhung cdc ndi dung ra sodt sé duoc thuc hién véi Ludt 2015.
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Panh gid twong thich
- Dé xuat giai phap

2. Doi trong chiu su tac dong truc
ti€p ctia van ban quy pham phaép luat
la co' quan, to chirc, ca nhan cé
quyén, nghia vu, trach nhiém chiu
anh huang truc tiép tir viéc ap dung
van ban do sau khi dugc ban hanh.

Diéu 4. Hé thong van ban quy pham
phap luat

1. Hién phap.

2. Bo ludt, luat (sau day goi chung la
luat), nghi quyét cta Qudc hoi.

3. Phap lénh, nghi quyét cia Uy ban
thwong vu Quoc hoi; nghi quyét lien
tich gitra Uy ban thuong vu Qudc hoi
voi Doan Cha tich Uy ban trung wong
Mat tran TO quoc Viét Nam.

4. Lénh, quyét dinh cta Chu tich
nuoc.

5. Nghi dinh cua Chinh phu; nghi
quyeét lién tich gitra Chinh phu véi
Doan Cha tich Uy ban trung vong
Mat tran To quoc Viét Nam.

6. Quyét dinh ctia Thu tudng Chinh
pha.

7. Nghi quyét ctia Hoi dong Tham
phan Toa an nhan dan t6i cao.

8. Thong tu cia Chanh an Toa an
nhan dan t6i cao; thong tw cta Vién
trwang Vien kiém sét nhan dan toi
cao; thong tu cda Bo trwedng, Tha
trudng co’ quan ngang bo; thong tu
lién tich gitra Chanh an Toa dn nhan
dan toi cao vdi Vién trwang Vien
kiém sét nhan dan toi cao; thong tw

« Vé pham vi: EVFTA gi6i han & cac
bién phap lién quan t&i cac van dé
thudc EVFTA, trong khi PLVN khong
¢6 gidi han vé pham vi cac quy
pham. Tuy nhién, cac quy tac p
dung cho cac “quy pham phap luat”
theo PLVN cing dong thoi ap dung
cho céc “bién phdp c6 gid tri 4p dung
chung” cta EVFTA, do d6 PLVN da
twong thich véi EVFTA & van dé nay.

PE xuat:

Khong dé xuat diéu chinh, stra dai gi
tlr goc do phap luat.
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- Dé xuat giai phap

lién tich qgitra BO trwdng, Tha truéng
co' quan ngang b véi Chanh an Toa
an nhan dan toi cao, Vién trudng
Vién kiém sat nhan dan toi cao;
quyét dinh clia Tong Kiém todn nha
nuoc.

9. Nghi quyét cta Hoi dong nhan dan
tinh, thanh phé truc thudc trung
wong (sau day goi chung la cap
tinh).

10. Quyét dinh cia Uy ban nhan dan
cap tinh.

11. Van ban quy pham phap luat cta
chinh quyén dia phuong & don vi
hanh chinh - kinh té dac biét.

12. Nghi quyét ctia Hoi dong nhan
dan huyén, quan, thi x3, thanh pho
thudc tinh, thanh pho thudc thanh
pho truc thudc trung vong (sau day
goi chung la cap huyén).

13. Quyét dinh cia Uy ban nhan dan
cap huyén.

14. Nghi quyét cta Hoi dong nhan
dan xa, phuong, thi tran (sau day goi
chung I3 cap xa).

15. Quyét dinh cia Uy ban nhan dan
cap xa.

“interested person” means any natu-
ral or legal person that may be af-
fected by a measure of general
application.

- Luat ban hanh VBQPPL 2015
Diéu 3. Giai thich tir nglr

Danh gid:

Khai niém “cht thé lién quan” theo
dinh nghta trong EVFTA rong hon
khai niém “Dai twong chiu su tac
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2. Doi trong chiu su tac dong truc
ti€p ctia van ban quy pham phaép luat
la co' quan, to chirc, ca nhan cé
quyén, nghia vu, trach nhiém chiu
anh huang truc tiép tir viéc ap dung
van ban do sau khi dugc ban hanh.

dong truc tiép clia VBQPPL” clia
PLVN: PLVN gi¢i han & “doi tuong
chiu tac dong truc ti€p” trong khi
EVFTA bao gom ¢ chiu tac dong truc
ti€p hodc gian tiép.

Tuy nhién, trén thuc t€, cdc van dé
lién quan t¢i viéc soan thao, ban
hanh VBQPPL c6 gid tri 4p dung
chung ctia PLVN déu dp dung cho tat
ca cac chu thé ¢4 lien quan (khong
phu thudc vao viéc chu thé do 13 doi
twong chiu téc dong truc ti€p hay
khong truc ti€p. Vi vay vé co ban
hién trang VN da twong thich véi
EVFTA (du cau chir trong quy dinh
khong hoan toan trung khép).

PE xuat:

Khong dé xuat diéu chinh, stra doi gi
vé phdp luat

ARTICLE 2
OBJECTIVE AND SCOPE

Recognising the impact that requla-
tory environment and procedures
may have on trade and investment,
the Parties shall pursue a predictable
regulatory environment and efficient
procedures for economic operators,
especially small and medium-sized
enterprises.

- Luat ban hanh VBQPPL 2015

Diéu 5. Nguyén tac xay dwng, ban
hanh van ban quy pham phap luat

1. Bdo dam tinh hop hién, tinh hop
phdp va tinh thdng nhat ctia van ban
quy pham phdp luat trong hé thong
phap luat.

2. Tuan tha ddng tham quyén, hinh
thire, trinh ty, tha tuc xay dyng, ban
hanh van ban quy pham phap luat.
3. Bdo dam tinh minh bach trong
quy dinh cta van ban quy pham
phap luat.

bénh gid

* PLVN khong dinh 16 nguyén tac vé
mot hé thong phap luat “co thé du
dodn dugc” va “thu tuc hiéu qua”
nhu trong EVFTA.

Tuy nhién, PLVN gidn ti€p dé cap t&i
cac nguyén tac nay & murc do thap
hon, thong qua cac nguyén tac vé
“tinh minh bach”, “tinh kha thi, tiét
kiém, hiéu qua, kip thoi, dé tiép can,
dé thuc hién”, “cong khai, dan chu
trong ti€p nhan, phan hai y kién,
ki€n nghi”.

* Lién quan t&i van dé minh bach
trong xay dung va thuyc thi cac quy
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4. Bao dam tinh kha thi, tiét kiem,
hiéu qua, kip thoi, dé tiép can, dé
thyc hién cta van ban quy pham
phép luat; bao dam long ghép van
dé binh déng gidi trong van ban quy
pham phap luat; bdo dam yéu cau
ai cach thu tuc hanh chinh.

5. Bdo dam yéu cau vé qudc phong,
an ninh, bao vé moi trvong, khong
l[am can tré’ viéc thuc hién cac diéu
wéc quac t€ ma Cong hoa xa hoi chu
nghia Viét Nam la thanh vién.

6. Bdo dam cong khai, dan chu trong
viéc ti€p nhan, phan hai y kién, kién
nghi cta cd nhan, co quan, t6 chirc
trong qua trinh xay dung, ban hanh
van ban quy pham phap luat.

Diéu 6. Tham gia gdp y kién xay
dwng van ban quy pham phap luat

1. Mat tran To quoc Viét Nam, Phong
Thuong mai va Cong nghiép Viét
Nam, cdc t6 chire thanh vién khac cta
M&t tran va cac co’ quan, to chirc
khac, ca nhan ¢ quyén va duorc tao
diéu kién gop y kién vé dé nghi xay
dung van ban quy pham phap luat va
du thao van ban quy pham phap luat.

2. Trong qua trinh xay dyng van ban
quy pham phap luat, co' quan, to
chirc chu tri soan thao va co quan, t6
chirc ¢6 lién quan c6 trach nhiém tao
diéu kién dé cac co quan, to chirc, ca
nhan tham gia gop y kién vé dé nghi
xay dyng van ban quy pham phdap
luat, dv thao van ban quy pham
phdp luat; to chirc 13y y kién cua doi
twong chiu su tac dong truc ti€p ctia
van ban quy pham phap luat.

pham, PLVN ¢6 cac quy dinh ap dung
chung cho cac cht thé, khong gidi
han & cac chu thé kinh doanh, ciing
khong c6 nhan manh riéng téi SME
nhu trong EVFTA.

(an chu y la trong EVFTA, day la
nghia vu bat bugc phai “theo dugi”
(theo nghia phai “huéng t6i”) cac
muc tiéu lién quan. Do d6, mot mdt
nghia vu nay khong doi héi Viet Nam
phai ghi nhan r6 rang vé cac nquyén
tac nay (nghia vu vé cach thir), mat
khac yéu cau Viét Nam phai hién
thuc héa cadc muc tiéu nay trén thurc
t€ (nghta vu vé két qua)

DE xuat:

« Khong dé xuat stra doi phap luat
(mac du trong tuong lai néu Luat
Ban hanh VBQPPL duoc xem xét stra
dai, can chu y bo sung thém nguyén

<

tac “cé thé du dodn trudc dugc”)

« Cam két & ndi dung nay tap trung
vao nghfa vu vé két qua, vi vay Viét
Nam can chu y vé cach thirc thuc thi
nham dam bado muc tiéu cua EVFTA &
Diéu nay



RA SOAT PHAP LUAT VIET NAM VO CAC CAM KET CUA HIEP DINH THUONG MAI TU DO VIET NAM - EU VE MINH BACH

Cam két EVFTA

Phap luat Viét Nam lién quan

Panh gid twong thich
- Dé xuat giai phap

4

3. Y kién tham gia vé dé nghi xay
dung van ban quy pham phap luat,
du thao van ban quy pham phap luat
phai duoc nghién c, tiép thu trong
qua trinh chinh ly du thdo van ban.

ARTICLE 3
PUBLICATION

1. Each Party shall ensure that meas-
ures of general application:

(a) are published promptly via an of-
ficially designated medium, including
where possible electronic means, in
such a manner as to enable govern-
ments and interested persons to be-
come acquainted with them; and

(b) allow for a sufficient period of
time, between publication and entry
into force of such measures, except
where not possible on grounds of ur-
gency.

- Diéu 5, Di€u 6, Diéu 80, DiEu 146,
Diéu 150 dén Diéu 154 Luat ban
hanh VBQPPL 2015.

- Nghi dinh 100/2010/Nb-CP cta
Chinh pht ngay 28/09/2010 vé Cong
bao (Hwéng dan thi hanh béi Thong
tu 03/2011/TT-VPCP) (Bay la van
ban hudng dan Luat Ban hanh van
ban Quy pham phap luat nam 2008,
nén c6 kha nang sé hét hiéu luc va
duoc thay thé bai cac van ban
hwéng dan Luat Ban hanh VBQPPL
2015)

Luat Ban hanh VBQPPL 2015

Diéu 150. bang Cong bado van ban
quy pham phap luat

1. Van ban quy pham phap ludt cta
cdc co quan & trung wong phai dugc
dang Cong bao nudc Cong hoa xa hoi
cht nghia Viét Nam, trir truong hop
van ban cé ndi dung thudc bi mat
nha nuérc.

2. Van ban quy pham phdp luat cia
Hoi dong nhan dan, Uy ban nhan dan

Danh gid:
PLVN da phu hop véi cam két tai
Diéu clia EVFTA Vé:

* Viéc dang tai van ban quy pham
(chtra quy dinh ¢6 hiéu lyc ap dung
chung) trén cac kénh chinh thirc;
tham chi Viét Nam da di xa hon cam
két EVFTA trong viéc dang tai thong
tin qua hinh thtrc dién tir (Cong bdo
dién tt); trén thuc t€ website clia
cdc B6 nganh, UBND tinh cling dang
tai cdc VBQPPL ngay tu trudc thoi
diém c6 hiéu lwc ctia cac van ban nay
(viét Nam da thuc hién du cam két
trong EVFTA V€ viéc dang tai dién tur
la khong bat budc)

» Dam bao khoang thai gian hop ly
gitra thoi diém dang tai va thoi diém
¢6 hiéu lyc ca van ban quy pham.
DE xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phap luat
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cap tinh, chinh quyén dia phuong &
don vi hanh chinh - kinh t€ dac biét
phai duoc dang Cong bdo cap tinh.

3. Van ban quy pham phdép luat cla
Hoi dong nhan dan, Uy ban nhan dan
cap huyén, cap xa phai duoc niém
yét cong khai va phai duoc dua tin
trén cac phuong tién thong tin dai
ching & dia phuvong. Thoi gian va
dia diém niém yét cong khai do Chu
tich Uy ban nhan dan cung cap quyét
dinh.

4. Trong thoi han 03 ngay k€ tir ngay
cong bo hoac ky ban hanh, co quan,
nguoi c6 tham quyén ban hanh van
ban quy pham phdp luat phai gui
van ban dén co quan Cong bdo dé
dang Céng bdo hoac niém yét cong
khai.

Co quan Cong bao cd trach nhiém
dang toan van van ban quy pham
phdp luat trén Cong bao cham nhat
la 15 ngay doi véi van ban quy pham
phap luat do cdc co quan trung vong
ban hanh, 07 ngay ddi v&i van ban
quy pham phdp luat do Hoi dong
nhan dan, Uy ban nhan dan cap tinh,
chinh quyén dia phuong & don vi
hanh chinh-kinh t€ dac biét ban hanh
ké tlr ngay nhan dwoc van ban.

5. Van ban quy pham phap luat dang
trén Cong bao in va Cong bao dién tir
la van ban chinh thirc va cd giad tri
nhu van ban géc.

6. Chinh phu quy dinh vé Cong béo
va niém yét van ban quy pham phdp
luat.
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Pi€u 151. Thei diém ¢6 hiéu lwc cia
van ban quy pham phap luat

1. Thoi diém co hiéu luc cta toan b
hoac mot phan van ban quy pham
phap luat duoc quy dinh tai van ban
do nhwng khong sém hon 45 ngay
ké tlr ngay thong qua hodc ky ban
hanh dai véi van ban quy pham
phap luat cla co' quan nha nudc
trung wong; khong sém hon 10
ngay ké tir ngay ky ban hanh dai véi
van ban quy pham phap luat ctia Hoi
dong nhan dan; Uy ban nhan dan cap
tinh; khong sém hon 07 ngay ké tir
ngay ky ban hanh doi véi van ban
quy pham phap luat ctia Hoi dong
nhan dan, Uy ban nhan dan cap
huyén va cap xa.

2.Van ban quy pham phdp luat duorc
ban hanh theo trinh tu, tha tuc rat
gon thi cd thé cd hiéu luc ké tir ngay
thong qua hoac ky ban hanh, dong
thoi phai duwoc dang ngay trén Cong
thong tin dién t&r cta co' quan ban
hanh va phai duoc dua tin trén
phuong tién thong tin dai ching;
dang Cong bao nudc Cong hoa xa hoi
chd nghia Viét Nam hodc Cong bdo
tinh, thanh phd truc thudc trung
wong cham nhat 13 sau 03 ngay ké
tlr ngay cong bo hodc ky ban hanh.

Diéu 152. Hiéu lwc tror vé trwdrc cua
van ban quy pham phap luat

1. Chi trong truong hop that can
thiét dé bao dam loi ich chung cta
xa hoi, thuc hién cac quyén, loi ich
cla t6 chire, cd nhan duoc quy dinh
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trong luat, nghi quyét ctia Quac hai,
van ban quy pham phap luat cta co
quan trung vong méi dugc quy dinh
hiéu luc tror vé trudrc.

2. Khong dugc quy dinh hiéu lyc trer
Vé trurde doi véi cac truorng hop sau
day:

a) Quy dinh trdch nhiém phap ly méi
doi véi hanh vi ma vao thoi diém
thuc hién hanh vi d6 phap luat
khong quy dinh trach nhiém phap ly;

b) Quy dinh trach nhiém phap ly
nang hon.

3. Van ban quy pham phdép luat cla
Hoi dong nhan dan, Uy ban nhan dan
cac cap, chinh quyén dia phuong &
don vi hanh chinh - kinh t€ dac biét
khong duoc quy dinh hiéu luc tré vé
tredre.

Nghi dinh 100/2010/ND-CP vé
Cong bdo

Diéu 2. Chirc nang cua Cong bao

1. Cong bdo la an pham thong tin
phap ly chinh thirc ciia Nha nudc, do
Chinh pht thong nhat quan Iy, c6
chirc nang dang cac van ban quy
pham phap luat do céc co’ quan nha
nuéc c6 tham quyén ban hanh hodc
phai hop ban hanh, cac diéu wéc
quac té€ da c6 hiéu lwc doi véi nudc
Cong hoa xa hoi cht nghia Viét Nam
va cac van ban phap luat khdc theo
quy dinh.

2. Cong bdo gom cd Cong bao nudc
(ong hoa xa hoi chi nghia Viét Nam
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do Van phong Chinh pht xuat ban va
Cong bdo cap tinh do Van phong Uy
ban nhan dan cac tinh, thanh pho
trire thudc Trung wong xudt ban.

Diéu 3. Hinh thirc Cong bdo

1. Cong bdo dugc xuat ban dudi
hinh thirc Cong bdo in va Cong bdo
dién to.

Diéu 13. Thoi han dang van ban
trén Cong bdo

1. Trong thoi han muoi Iam ngay, ké
tlr ngay nhan duoc van ban, Van
phong Chinh phu c6 trach nhiém

dang van ban do trén Cong bdo nuéc

Cong hoa xa hoi chd nghia Viét Nam.

2. Trong thoi han ba muoi ngay, ké
tlr ngay nhan duoc van ban, Van
phong Uy ban nhan dan ¢ap tinh c6
trach nhiém dang van ban do trén
Cong bao cap tinh.

3. Viéc dang van ban trén Cong bdo
dién t&r duvoc thyc hién dong thoi
v@i viéc dang van ban do trén Cong
bao in va tlr cing mot co s¢ dir liéu.

2. Each Party shall:

(a) endeavour to publish at an early
appropriate stage any proposal to
adopt or amend any measure of gen-
eral application, including, upon re-
quest, an explanation of the objective
of, and rationale for the proposal;

- Diéu 6, Dicu 7, Di€u 34, Piéu 36,
Diéu 57, Diéu 81.4, Diéu 85, Diéu 86,
Diéu 91, Pieu 97, Diéu 101, Diéu
105, Diéu 106, Diéu 107, Diéu 109,
Piéu 110, Diéu 113, Diéu 120, Di€u
133, Diéu 142, Diéu 146, Diu 148
Luat ban hanh VBQPPL 2015.

Panh gia:
1.Vé yéu cau dang tai du thao, giai
thich ly do, muc tiéu cia VBQPPL

* PLVN da twong thich vai yéu cau
dang tai dy thdo cua EVFTA.

Tuy nhién, trén thuc t€, van dé thoi
gian dang tai “du s¢m hop ly” hay
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(b) provide reasonable opportunities
for interested persons to comment
on any proposal to adopt or amend
any measure of general application,
allowing, in particular, for sufficient
time for such opportunities, except
where not possible on grounds of ur-
gency; and

(c) endeavour to take into considera-
tion the comments received from in-
terested persons with respect to any
proposal to adopt or amend any
measure of general application.

Diéu 6. Tham gia gop y kién xay
dwng van ban quy pham phap luat

1. Mat tran T6 quoc Vit Nam, Phong
Thuong mai va Cong nghiép Viét
Nam, cac t6 chirc thanh vién khac
clia Mat tran va cac co’ quan, to chirc
khac, ca nhan cé quyén va duoc tao
diéu kién gop y kién vé dé nghi xay
dung vdn ban quy pham phap luat
va du thao van ban quy pham phap
luat.

2. Trong qua trinh xay dyng van ban
quy pham phap luét, co’ quan, to
chirc chu tri soan thao va co quan, t6
chirc ¢6 lién quan c6 trach nhiém tao
diéu kién dé cac co quan, to chire, ca
nhan tham gia gép y kién vé dé nghi
xay dung van ban quy pham phap
luat, dv thao van ban quy pham
phap ludt; to chirc I3y y kién cta doi
twong chiu sy tac dong truc ti€p cia
van ban quy pham phap luat.

3. Y kién tham gia vé dé nghi xay
dung vdn ban quy pham phap luat,
dy thdo van ban quy pham phap luat
phai duoc nghién ci, tiép thu trong
qua trinh chinh ly dy thao van ban.
Diéu 36. Lay y kién doi voi dé nghi
xay dwng luat, phap lénh

1. Co quan, t6 chire, dai biu Quoc
hai lap dé nghi xay dung luat, phap
Iénh cd trach nhiém sau day:

a) bang tai bdo cdo tong két, bao cdo
danh gid tac dong cla chinh sach
trong dé nghi xay dung luat, phap
lénh trén Cong thong tin dién tar cua

khong con phu thudc vao viéc dv
thdo dugc dang tai cd phai la dy
thdo mai nhat hay khong.

* VE viéc cong bo, trén co s& c6 yéu
cau, cac giai trinh vé muc tiéu va ly
do cua cac du thao

PLVN da dap (rng mot phan thong
qua quy dinh vé viéc dang tai Bao
cdo tong két, danh gid tac dong khi
13y y ki€n doi voi DE nghi xay dung
ludt, phap Iénh; dang tai To' trinh
kém theo dy thao luat, phap 1énh,
nghi dinh (suy dodn la cac van ban
duoc ddng tai nay c6 chua cac gidi
trinh vé muc tiéu, ly do ctia VBQPPL
dé xuat xay dung). Doi voi cac
treorng ho'p nay, viéc dang tai la bat
budc, khong phu thudc vao viéc c6
yéu cau gli dén hay khong;

PLVN chwa quy dinh vé viéc dang tai
muc tiéu, ly do cia VBQPPL dé xuat
doi vai truong hop cda cdc du thao
VBQPPL con lai (thdng tu, nghi quyét
cta Toa an, Hoi dong nhan dan...)
theo yéu cau.

2.Vé viéc tao co’ hdi hop ly va du
thori gian can thiét dé cac bén lién
quan binh luan

* PLVN da quy dinh vé quy trinh I3y
y kién doi tuong “chiu sy téc dong
truc ti€p” doi vai tat ca cac du thao
VBQPPL cac cap vdi cac thoi han gop
y 30-60 ngay. Thuc té viéc Iy y kién
gop y khong qgidi han & cac doi
twong chiu tac dong truc ti€p ma ma
ra cho tat ca cac doi tuong muon
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Quoc hoi doi véi dé nghi xay dung
luat, phap Iénh cua Uy ban thuong
vu Qudc hoi, Hoi dong dan toc, Uy
ban ctia Qudc hoi, dai bi€u Quéc hoi,
Cong thong tin dién ttr ciia Chinh phu
doi véi dé nghi xay dung luat, phap
Iénh cua Chinh phu, Cong thong tin
dién t&r ca cor quan, t6 chire c6 dé
nghi xay dung luat, phap Iénh. Thoi
gian dang tai it nhat la 30 ngay;

b) Lay y kién B Tai chinh, B Noi vu,
B0O Ngoai giao, BO Tu phap va co
quan, t6 chirc ¢6 lien quan, doi
twong chiu su tac dong truc ti€p cta
chinh sach va gidi phap thuc hién
chinh sach trong dé nghi xay dung
luat, phap lénh. Trong trvong hop
can thiét, to chirc hop dé lay y kién
vé nhirng chinh sach co ban trong dé
nghi xay dung luat, phap lénh;

¢) Tong hop, nghién ctu, giai trinh,
tiép thu cac y kién gop y; dang tai
bdo cdo giai trinh, ti€p thu trén Cong
thong tin dién t& quy dinh tai khoan
nay.

Diéu 55. Nhiém vu cia co’ quan, to
chirc cha tri soan thao luat, phap
Iénh, nghi quyét

3. 76 chirc 13y y kién céc co quan, to
chire, @ nhan ¢ lién quan vé du an,
du thao va dang tai dy an, dy thao
trén cong thong tin dién t&r quy dinh
tai diém a khoan 1 Diéu 36 cda Luat
nay va clia co’ quan, to chirc chu tri
soan thao; tong hop va nghién ctu,
gidi trinh, ti€p thu cac y kién gop y;
dang tai bdo cdo gidi trinh, ti€p thu

gop y. Do d6 PLVN co ban da tuong
thich véi EVFTA.

« Tuy nhién, trén thuc t€, thoi han
gop y 6 du hay khong con phu
thudc vao viéc dv thao duoc lay y
kién la du thao nao (c6 truong hop
chi dang du thao dau tién, va du van
dam bdo thoi han gop y nhuw luat
dinh nhwng van khong dua thoi gian
can thiét cho cac cha thé lién quan
g6p y cho cdc dy thao sau d6 hodc
du thao cudi).

3.Vé cam két n6 lwc xem xét, can
nhac cac y kién gop y trong qua
trinh diéu chinh du thao

* PLVN co’ ban da tuan thua yéu cau
clia EVFTA (mac du day chi la yéu cau
“nd lwc”, khong phai nghia vu bat
budc vé két qua): doi vai tat ca cac
du thdo déu c6 quy dinh budc co
quan chu tri soan thdo phai tdng
hop, nghién cty, tiép thu cac y
ki€n); tham chi doi véi cac du thao
luat, phap Iénh, nghi dinh, noi dung
giai trinh, ti€p thu y ki€n con phai
duoc ddng tai cong khai trén website
cla co' quan do;

* Tuy nhién, van dé ton tai nam &
hiéu qua thuc thi cac quy dinh vé
van dé nay

Dé xuat:

1.Dai véi viec dang tai ly do, muc
tiéu ctia du thao khi c6 yéu cau: Dua
vao Nghi dinh huéng dan Luat Ban
hanh VBQPPL 2015 (hién dang trong
qua trinh soan thao) quy dinh vé viéc
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va du thao van ban da dugc chinh ly
trén cong thong tin dién t&r quy dinh
tai diém a khoan 1 Di€u 36 cla Luat
nay va clia co’ quan, to chirc cha tri
soan thao.

Diéu 57. Lay y kién doi voi dw an
luat, phap Iénh, dv thao nghi quyét
1. Trong qua trinh soan thdo van ban,
co quan, to chrc, dai biéu Quac hoi
cha tri soan thao phai I3y y kién doi
twong chiu sy tac dong truc ti€p ca
van ban va co quan, t6 chirc co lién
quan; néu nhirng van dé can xin y
ki€n phu hop véi tirng doi tugng 13y
y kién va xac dinh, cu thé dia chi tiép
nhan y kién; dang tai toan van dy
thao van ban va to trinh trén cong
thong tin dién tr quy dinh tai diém a
khoan 1 Diéu 36 clia Luat nay va cta
o’ quan, to chirc cha tri soan thao
trong thori gian it nhat 1a 60 ngay, trir
nhrng van ban dugc ban hanh theo
trinh tw, tha tuc rdt gon, dé cac co
quan, t6 chirc, ca nhan gdp y kién.
Trong thoi gian dy thdo dang duoc
1ay y ki€n, néu co' quan chu tri soan
thao chinh ly lai du thao van ban ma
khdc vai du thao da dang tai trude
doé thi phai dang lai du thao van ban
da duoc chinh ly.

Doi vai truong hop 1ay y ki€n bang
van ban, co’ quan, to chirc dugc ldy
ki€n c6 trach nhiém tra loi bang van
ban trong thoi han 20 ngay ké tir
ngay nhan duoc dé nghi gop y kién.

2. Ngoai dang tai dé 13y y kién theo
quy dinh tai khoan 1 Diéu nay, viéc

bat budc dang tai ly do, muc tiéu cla
du thao khi dang tai du thao dé lay y
ki€n cong chung (cé thé &p dung
chung cho moi trvang hop, khong
ké la c6 yéu cau hay khong) doi voi
tat ca cac du thao van ban hodc it
nhat |a cac dv thao van ban cap duai
luat, phap Iénh, nghi dinh;

2.Cha y van dé thuc thi d€ dam bao
cam két trong EVFTA Vé:

* Pang tai sém
* Dam bao du thoi gian gop y cho
cac bén lién quan

* Tiép thu y ki€n gop y
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lay y ki€n c6 thé thong qua hinh thirc
13y y kién truc ti€p, guri du thao dé
nghi gdp y kién, to chirc hoi thao, toa
dam, thong qua cac phuong tién
thong tin dai chdng.

3. Co’ quan, to chirc cha tri soan thao
6 trach nhiém tong hop, nghién
clru, tiép thu cac y kién gop y va
dang tai noi dung giai trinh, tiép thu
trén Cong thong tin dién tir clia
Chinh phu va cong thong tin dién tu
clia co’ quan, t6 chirc minh dé Nhan
dan biét.

4. Doi voi du an, du thao do dai biéu
Quac hai soan thado, Van phong Quac
hoi, Van phong Doan dai bi€u Quac
hoi, Vién nghién ctu Iap phdp c6
trach nhiém t6 chirc [dy y kién theo
quy dinh tai Diéu nay.

Diéu 91. Lay y kién doi v&i duw thao
nghi dinh

Trong qua trinh soan thao nghi dinh,
co' quan cha tri soan thao phai lay y
kién cac doi twong chiu s tac dong
trwe ti€p ctia van ban va bo, co' quan
ngang bo, co' quan thudc Chinh pha
theo quy dinh tai cac khoan 1, 2 va 3
Diéu 57 cla Luat nay.

Diéu 101. Soan thao thong tw

2. Trong qua trinh soan thao thong
tu, bo, co quan ngang bo chu tri
soan thao phai ldy y kién doi tuong
chiu sy tac dong tryc tiép cua van
ban; néu nhirng van dé can xin y
ki€n phu hop véi tirng doi tugng 13y
y kién va xac dinh cu thé dia chi tiép
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nhan y kién; dang tai toan van du
thao trén Cong thong tin dién t&r cla
Chinh phu va cong thong tin dién ttr
cla bg, co quan ngang bo trong thoi
gian it nhat la 60 ngay.

Diéu 105. Xay dwng, ban hanh nghi
quyét cua Hoi dong Tham phan Toa
an nhan dan tdi cao

2. Dv thao nghi quyét dugc dang tai
trén Cong thong tin dién tdr cda Chinh
phu va Cong thong tin dién t&r cla
Toa an nhan dan t6i cao trong thoi
gian it nhat la 60 ngay dé co quan,
t6 chirc, ca nhan tham gia y kién.
Diéu 120. Lay y kién doi voi du
thao nghi quyét

1. Du thao nghi quyét clia Hoi dong
nhan dan cap tinh phai duoc dang
tai toan van trén cong thong tin dién
tlr clia tinh, thanh phé trurc thudc
trung wong trong thoi han it nhat la
30 ngay dé cac co quan, to chirc, ca
nhan gop y kién.

2. Co quan chu tri soan thao t6 chirc
I3y y ki€n ctia co' quan, t6 chirc c6
liéen quan.

Trong truong hop 13y y kién cta doi
twong chiu sy tac dong truc tiép cia
nghi quyét thi co' quan 13y y kién c6
trach nhiém xac dinh nhrng van dé
can ldy y kién va bao dam it nhat la
30 ngay ké tir ngay to chirc lay y
kién dé cac doi twong duoc lay y
ki€n gop y vao dy thao van ban.
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3. Co quan, t6 chirc duoc lay y kién
€6 trach nhiém tra loi bang van ban
trong thoi han 10 ngay ké tir ngay
nhan duoc du thao van ban.

ARTICLE 4
ENQUIRIES AND CONTACT POINTS

1. Each Party shall, upon the entry
into force of this Agreement, desig-
nate a contact point in order to en-
sure the effective implementation of
this Agreement and to facilitate com-
munications between the Parties on
any matter covered by this Agree-
ment.

Phap luat Viét Nam chua c6 quy dinh
phdp luat vé noi dung tvong trng.

Panh gia:

Phap luat viét Nam hién chwa ¢ quy
dinh phap luat vé diém hoi dap
nham thuc thi Hiép dinh EVFTA.

PE xuat:

(i) Trwong hop cam két duorc hiéu la
“thiét 1ap Dau mai thong tin” dam
bao viéc thuc thi hiéu qua EVFTA
phuc vu cho tat ca cac doi tvong:
Viét Nam can thiét Iap va xay dung
co ché van hanh cho Dau mai thong
tin nay (néu can thiét c6 thé dudi
dang mdt VBQPPL - vi du Quyét dinh
cla Tha tudng);

(ii) Trwong hop cam két duoc hiéu la
Dau mai thong tin chi dé phuc vu cho
Chinh phu hai Bén (VN-EU): bay
khong phai van dé ctia phap luat noi
dia, do d6 khong dé xuat gi tlr goc
do phap luat.

NEu két hop vai khoan 3 Diéu 4
Chuong nay thi nén lya chon cach
giai thich (i) d€ dam bao hiéu qua,
tiét kiém trong thurc thi cac quy dinh
lién quan. Cu thé la dé xuat xay dung
01 Van ban riéng thyc thi EVFTA vé
Diém thong tin, tw van, thuc thi
EVFTA
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2. Upon request of the other Party,
the contact points shall identify the
office or official responsible for the

matter and assist, as necessary, in fa-

cilitating communication with the re-
questing Party.

Phap luat Viét Nam chua c6 quy dinh
phdp luat vé noi dung tuvong trng.

banh gia:
Day la van dé khong thuoc pham vi
diéu chinh cta phap luat noi dia vé
ndi dung.

Dé xuat:

« Khong dé xuat diéu chinh, stra doi
gi vé phap luat

* (an chd y dam bao trién khai
nghia vy nay trong qua trinh thyc thi

3. Each Party shall, within its avail-
able resources, establish or maintain
appropriate mechanisms, including
those provided in other chapters, for
responding to enquiries from any in-
terested person regarding any meas-
ures of general application which are
proposed or in force, and how they
would be applied. Enquiries may be
addressed through contact points es-
tablished under paragraph 1 or any
other mechanism as appropriate, un-
less a specific mechanism is estab-
lished in this Agreement.

Phap luat Viét Nam chua c6 quy dinh
phap lut vé noi dung turong ¢ng.

Danh gia:

Phap luat Viét Nam hién chua c6 quy
dinh phap luat vé diém hoi dap
nham thuc thi Hiép dinh EVFTA, do
do, ciing chua c6 quy dinh nao dam
bao yéu cau tai khoan nay cta EVFTA
Veé:

* Tra loi cau hoi tir cac bén chiu tac
dong vé bat ky bién phap nao ¢ gia
tri ap dung chung nham thuc thi
EVFTA;

« Thiét ché/co ché thuc hién viéc tra
loi nay
Dé xuat:

Két hop vai dé xuat tai khoan 1 biéu
4, dé xuat thiét lap va xay dung co
ché van hanh cho Bau mai thong tin
Vé EVFTA tai Viét Nam, phu trch ca
viéc thong tin cho EU va tu van vé
cac bién phap thuc thi EVFTA cho cac
t6 chirc, cd nhan, doanh nghiép &
Viét Nam trong khuon khé 01 Van
ban riéng thuc thi EVFTA vé Diém
thong tin, tu van, thuc thi EVFTA
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4. Each Party shall provide for mech-
anisms available for interested per-
sons seeking a solution to problems
that have arisen from the application
of measure of general application
under this Agreement.

- Luat Khi€u nai, Luat t6 tung hanh
chinh

- Trong phan |&n céc VBQPPL Viét
Nam déu c6 cac quy dinh lién quan
dén viéc gidi quyét viréng mac phat
sinh trong 4p dung cac QPPL, trong
d6 c6 cac QPPL thuoc cac linh vure
thudc pham vi diéu chinh cta EVFTA

- PLVN chua ¢6 quy dinh nao vé viéc
giai quyét cac virang mac phéat sinh
tlr cac QPPL thuc thi cdc cam két
EVFTA

banh gia:

* Tlr goc do giai quyét vudng mac
thyc thi phap luat noi chung, trong
d6 co phap luat thudc cac linh virc
ma EVFTA c6 diéu chinh: PLVN da
tuong thich EVFTA

* Tl g6c do giai quyét vudng mac
thuc thi cdc cam két EVFTA: PLVN
chua 6 quy dinh

PE xuat:

Dua cac quy dinh vé co ché giai
quyét vudng mac trong thuc thi
EVFTA vao Van ban riéng thuc thi
EVFTA vé biém thong tin, tw van,
thuc thi EVFTA (nhu dé xuat tai
khodn 1, 3 Di€u 4 EVFTA nay)

5. The Parties recognise that re-
sponses provided for in this Article
may not be definitive or legally bind-
ing but for information purposes
only.

Phap luat Viét Nam khong c6 quy
dinh phép luat vé noi dung twong
rng

Danh gia:

PLVN chua c6 quy dinh vé van dé nay.

PE xuat:

Dua quy dinh vé gia tri phap ly
(khong chung tham, khong bét budc)
cla cac thong tin tw van, tra loi dua
ra bai Dau mai thong tin EVFTA trong
van ban riéng thyc thi EVFTA vé
Diém thong tin, tw van, thuc thi
EVFTA.

6. Each Party shall provide, upon re-
quest, an explanation of the objec-
tive of, and rationale for measures of
general application.

Phap luat Viét Nam khong quy dinh
truc tiép

bénh gia:
PLVN chua tuong thich voi EVFTA vé
van dé nay
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PE xuat:

Mac di cam két nay néu duoc ap
dung chung (cho tat ca cac truong
hop) sé tao ra budrc ti€n [dn vé minh
bach cho hé thong phép luat Viét
Nam, néu dé xuat stra doi Luat Ban
hanh VBQPPL dé dwa quy dinh nhuw
trong cam két nay vao PLVN thi co |é
khong kha thi béi diéu nay sé tao ra
ganh ndng I&n cho cac co' quan thuc
thi (ma s6 luong cac co' quan nay thi
rat nhiéu, ca cap trung wong va dia
phuong).

Trong khi d6, phuong an xay dung
quy dinh trong phap luat ngi dia dé
chi dp dung cho cac VBQPPL thuc thi
EVFTA ctng khong gitp gidm bétt
ganh nang nay (bai du so lugng
VBQPPL thudc nhom phai thure thi c6
thé nho, nhung dién co’ quan ban
hanh khong thay doi), hon nira
khong that kha thi tr géc do hé
thong phap luat (khong biét xép quy
dinh nay vao Van ban nao).

Giai phap kha thi va hiéu qua nhat la
dwa vao Nghi dinh huwéng dan Luat
Ban hanh VBQPPL (hién dang dugrc
soan thao) quy dinh vé viéc co' quan
ban hanh khi ban hanh VBQPPL dong
thoi c6 kem theo Ban thuyét minh
chinh thirc vé cac muc tiéu va ly do
cGa VBQPPL dugc ban hanh:

« Theo cach nay cac co quan lién
quan sé khong phai tra loi vé muc
tiéu, ly do cia VBQPPL theo yéu cau
cla tirng t6 chirc, cd nhan

* Tuy nhién, cach nay c6 thé sé
khong dam bao day du yéu cau cia
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Panh gid twong thich
- Dé xuat giai phap

EVFTA vé van dé nay & murc do chi
ti€t cta thong tin (bdi EVFTA yéu cau
gidi thich muc tiéu, ly do cta “ttrng
bién phdp” cu thé, trong khi theo
cach nay thi la cdc muc tiéu, ly do
chung cuta toan bo VBQPPL, ma trong
VBQPPL ¢ thé co nhiéu cac bién
phap khac nhau).

7. Upon request of a Party, the other
Party shall promptly provide informa-
tion and respond to questions per-
taining to any actual or proposed
measure of general application that
the requesting Party considers might
materially affect the operation of this
Agreement, regardless of whether
the requesting Party has been previ-
ously notified of that measure.

Phap luat Viét Nam khong cé quy
dinh phap ludt vé ndi dung tvong
rng.

Panh gia:

PLVN chua tuong thich. Tuy nhién
day khong phai la van dé cta phap
luat noi dia vé ndi dung ma la van dé
hop tac, phdi hop gitra VN va EU.

DE xuat:

* Khong dé xuat diéu chinh, stra doi
gi vé phap luat

* (6 thé dua quy dinh cu thé hoa
cam két & khoan 7 nay vao Van ban

rieng thuc thi EVFTA vé Diém thong
tin, tw van, thuc thi EVFTA

ARTICLE 5
ADMINISTRATION OF MEASURES OF
GENERAL APPLICATION

Each Party shall administer in a uni-
form, objective, impartial and rea-
sonable manner all measures of
general application.

- Nghi dinh 59/2012/Nb-CP vé theo
ddi thi hanh phap luat

Diéu 10. Noi dung xem xét, danh
gia tinh hinh tuan tha phap luat

1. Tinh kip thoi, day da trong thi
hanh phdp luat ctia co quan nha
NwéC va nguoi ¢6 tham quyén.

Danh gia:

PLVN khong c6 quy dinh truc ti€p vé
cac nguyén tac ap dung, quan ly viéc
thi hanh cac VBQPPL ma chi c6 quy
dinh gian tiép vé van dé nay thong
qua viéc theo doi thi hanh phap luat,
trong do co:
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2. Tinh chinh x3c, thong nhat trong
huwéng dan ap dung phap luat va
trong ap dung phap luat ctia co quan
nha nudc va nguoi cd thdm quyén.

3. Mirc do tuan tha phép luat cla co
quan, to churc, ca nhan.

Diéu 14. Xt ly két qua theo doi tinh
hinh thi hanh phép luat

1. (an ct két qua thu thap thong tin,
két qua kiém tra, diéu tra, khao sat
tinh hinh thi hanh phap luat, B9, co
quan ngang B9, co' quan thudc Chinh
phu, Uy ban nhan dan cac cap xa ly
theo tham quyén hoac kién nghi co
quan, nguoi c6 tham quyén xt ly két
qua theo dai tinh hinh thi hanh phap
luat theo cac ndi dung sau day:

a) Ban hanh kip thoi, day du cac van
ban quy dinh chi tiét thi hanh van
ban quy pham phap luat;

b) Thuc hién cac bién phap nham
nang cao hiéu qua cong tac tap
huan, pho bién phap luat; bao dam
Vé t0 chuic, bién ché, kinh phi va cac
diéu kién khac cho thi hanh phap
luat;

¢) Kip thoi to chire thi hanh van ban
quy pham phap luat da c6 hiéu luc;

d) Thuc hién cac bién phap nham
bao dam tinh chinh xac, thong nhat
trong hudng dan ap dung phap luat
va trong ap dung phap luat;

d) Stra doi, bo sung, ban hanh mai
cac van ban quy pham phdp luat;

* (éc tiéu chi theo doi ve tinh kip
thoi, day du trong thi hanh phap luat
cla co quan, can bd Nha nuéc; Tinh
thong nhat trong huwéng dan ap
dung phap luat va trong ap dung
phdp luat

« Bién phap xt ly két qua theo doi
“nham bao dam tinh chinh xac,
thong nhat trong huwéng dan ap
dung phap luat”

* Khdng c6 noi dung nao vé “tinh
hop ly” trong dp dung phap luat

PE xuat:

Cac nquyén tac ap dung (quan ly)
viéc dp dung cdc QPPL nhu trong
cam két EVFTA nay la hop ly, rat cé y
nghia néu duoc ap dung trén binh
dién chung (cht khéng riéng véi cac
van dé thudc pham vi EVFTA).

Vi vay, dé xuat bo sung 01 Diéu vé
nguyén tac thi hanh phap luat vao
Nghi dinh 59/2012/ND-CP vé theo
doi thi hanh phap luat bé sung cac
nguyén tac nhu néu tai cam két nay
vao Diéu 10 Nghi dinh nay (dudi
hinh thirc cac tiéu chi dé theo doi thi
hanh phap luat)
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e) Thuc hién cac bién phap khac
nham nang cao hiéu qua thi hanh
phap luat va hoan thién hé thong
phap luat.

Each Party, in applying such meas-
ures to particular persons, goods or
services of the other Party in specific
cases, shall

(a) endeavour to provide interested
persons, that are directly affected by
a proceeding, with reasonable no-
tice, in accordance with its domestic
procedures, when a proceeding is
initiated, including a description of
the nature of the proceeding, a
statement of the legal authority
under which the proceeding is initi-
ated and a general description of any
issues in controversy;

- Luat Xt ly vi pham hanh chinh
20122

- Dv thao Luat Ban hanh Quyét dinh
hanh chinh

- Cac VBQPPL khac c6 quy dinh vé cac
tha tuc hanh chinh, quyét dinh hanh
chinh

- Luat T6 tung Dan sy 20153 (dac biét
|a Piéu 4.2, biéu 4.3, Diéu 196, Diéu

464.1, va Phan thé tam - Tha tuc giai
quyét vu viéc dan su c6 yéu to nuéc

ngoai (Tl Di€u 464 dén Diéu 481)

- Ludt T6 tung Hinh sy 2015 (Diéu 3.2)

- Luat T6 tung Hanh chinh 2015*
(Chuong Xviir)

- Luat Trong tai thuwong mai 2010

2/ B3n Dy thao dua ra xin y kién tai phién hop thr 41 ciia Uy ban Thudrng vu Quéc hoi khé Xill, 9/2015
3/ Luats6 92/2015/QH13 clia Quac hoi ngay 25/11/2015 vé T6 dung dan sy (“Ludt T6 tung dan sy 2015”) (C6 hiéu luc tir ngay 01/7/2016)
4/ Luat s6 93/2015/QH13 cta Qudc hdi ngay 25/11/2015 vé T6 tung hanh chinh (“Luat T6 tung hanh chinh 2015") (C6 hiéu lyc tir ngay 01/7/2016)

Danh gia:

1.Lién quan tdi cac tha tuc hanh
chinh, tw phap nham ap dung phap
luat xuat phat tir yéu cau cua chinh
t0 chirc, ca nhan

PLVN co ban da tuong thich véi yéu
cau tai diém nay clia EVFTA Vé viéc
thong bao trudc cho t6 chirc, ca
nhan lién quan veé viéc bat dau thu
tuc, vé ban chat cua tha tuc, doi
tuong cda tha tuc... (suy dodn la khi
t0 chirc cd nhan c6 yéu cau thi ho da
biét vé thu tuc lién quan)

2.Lién quan téi cac tha tyuc hanh
chinh, tv phap nham &p dung phap
ludt xudt phat tr co' quan Nha nuérc
hodc yéu cau cta t6 chirc, cd nhan
khac:

* Thu tuc t6 tung: PLVN da tuong
thich véi EVFTA (thong qua cac Thong
bao vé viéc thu ly vu viéc, Gidy moi,
Gidy triéu tap lién quan tdi t6 tung
gidi quyét vu viéc...)

« Tha tuc hanh chinh: Trong cac quy
dinh phép luat cu thé cd thé c6 cac
quy dinh vé viéc thong bao véi mot
hodc mot s6 cac ndi dung nhu yéu
cau cta EVFTA cho duong su biét; Dw
thdo Luat Ban hanh quyét dinh hanh
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chinh khéng c6 quy dinh nao vé viéc
thong bao nay.

Tuy nhién, do quy dinh tai diém nay
clia EVFTA nhan manh yéu to “phu
hop vai tha tuc ndi dia” nén Viét
Nam van c6 thé ti€p tuc cac quy dinh
hién tai ma khong vi pham cam két
nay cua EVFTA.

PE xuat:

Mac di vé nguyén tac Viét Nam
khong phai stra doi phap luat dé
thuc hién cam két nay cta EVFTA,
day la mot n6i dung minh bach rat
6 y nghia v@i cac t6 chirc cd nhan
trong quan hé véi cac co quan hanh
chinh Nha nudérc.

Vi vay, dé xuat dua 01 Diéu vé viéc
thong bdo cho dwong su vé thi tuc
hanh chinh (véi cac néi dung nhu
trong cam két nay ctia EVFTA) vao
Du thao Luat Ban hanh quyét dinh
hanh chinh.

(b) afford such interested persons a
reasonable opportunity to present
facts and arguments in support of
their positions prior to any final ad-
ministrative action, when time, the
nature of the proceeding and the
public interest permit; and

- Luat Xt ly vi pham hanh chinh 2012
- Du thao Luat Ban hanh Quyét dinh
hanh chinh?

- C4c VBQPPL khac c6 quy dinh vé
cac tha tuc hanh chinh, quyét dinh
hanh chinh

5/ Ban Dy thao dua ra xin y kién tai phién hop thir 41 ciia Uy ban Thuerng vu Quéc hoi khé Xill, 9/2015

Danh gid

PLVN (hién hanh hodc du thdo) da
quy dinh vé viéc tao co’ hdi cho nqu i
lién quan (ddi twong phai thi hanh,
cong dong...) duoc gidi trinh, néu y
kién... trwde khi co quan ¢ tham
quyén ra quyét dinh hanh chinh.
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Luat X ly vi pham hanh chinh
Diéu 61. Giai trinh

1. Doi v&i hanh vi vi pham hanh
chinh ma phap luat quy dinh dp dung
hinh thirc xtr phat twédc quyén st
dung gidy phép, chirng chi hanh
nghé c6 thoi han hoac dinh chi hoat
dong c6 thai han hodc dp dung mikc
phat tién toi da clia khung tién phat
doi vai hanh vi do tir 15.000.000
dong trer [én doi vai cd nhan, tr
30.000.000 dong tré lén doi vai to
chirc thi cd nhan, t6 chirc vi pham c6
quyén gidi trinh tryc ti€p hoac bang
van ban véi nguoi c6 tham quyén
xt phat vi pham hanh chinh. Nguoi
c6 tham quyén xtr phat co trach
nhiém xem xét y kién giai trinh cta
¢a nhan, t6 chirc vi pham hanh chinh
trwdre khi ra quyét dinh xt phat, trtr
trrong hop cé nhan, t6 chirc khong
6 yéu cau giai trinh trong thoi han
quy dinh tai khoan 2 va khoan 3
Diéu nay.

2. D6i vai treang hop gidi trinh bang
van ban, cd nhan, to chirc vi pham
hanh chinh phai gtri van ban gidi
trinh cho ngu i c6 tham quyén xur
phat vi pham hanh chinh trong thoi
han khong qua 05 ngay, ké tir ngay
|ap bién ban vi pham hanh chinh.

Trweong hop vu viéc ¢d nhiéu tinh tiét
phtrc tap thi ngui cé tham quyén co
thé gia han thém khong qua 05 ngay
theo dé nghi cta ca nhan, t6 chic vi
pham.

Mac du van ¢6 nhirng truorng hop
khong lay y kién (vi du xtr phat hanh
chinh du¢i mot mirc nhat dinh)
nhung do cam két EVFTA chi yéu cau
thuc hién nghia vu nay “khi thoi
gian, tinh chat cta tha tuc va loi ich
cdng cong cho phép” nén vé nguyén
tac PLVN da tuong thich.

PE xuat:

« Khong dé xuat diéu chinh, bo sung
gi vé phap luat

« Chuy qitr quy dinh tai Diéu 26, 28
Du thao Luat Ban hanh Quyét dinh
hanh chinh
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(4 nhan, to chtre vi pham hanh chinh
tw minh hodac uy quyén cho nquoi
dai dién hgp phap cta minh thuc
hién viéc giai trinh bang van ban.

3. Do véi trwang hop gidi trinh truc
ti€p, ca nhan, td chirc vi pham hanh
chinh phai guri van ban yéu cau duoc
gidi trinh truc ti€p dén nquoi co
thdm quyén xt phat vi pham hanh
chinh trong thoi han 02 ngay lam
viéc, ké tlr ngay lap bién ban vi
pham hanh chinh.

Nguoi c6 tham quyén xtir phat phai
thong bdo bang van ban cho nquoi
vi pham vé thoi gian va dia diém t6
chirc phién gidi trinh tryc tiép trong
thoi han 05 ngay, ké tir ngay nhan
duwogc yéu cau ciia ngudi vi pham.

Ngu i c6 tham quyén xtr phat to
chirc phién giai trinh truc ti€p va co
trach nhiém néu can cr phap ly va
tinh tiét, chirng c& lién quan dén
hanh vi vi pham hanh chinh, hinh
thire xr phat, bién phap khac phuc
hau qua du kién ap dung doi voi
hanh vi vi pham. Ca nhan, to chtic vi
pham hanh chinh, nguoi dai dién
hop phép ctia ho c6 quyén tham gia
phién giai trinh va dua ra y kién,
chirng cr dé bao vé quyén va loi ich
hop phap cia minh.

Viéc giai trinh truc ti€p duoc lap
thanh bién ban va phai c6 chir ky cia
cac bén lién quan; truong hop bién
ban gom nhiéu to thi cac bén phai ky
vao tirng to bién ban. Bién ban nay
phai duoc lwu trong ho so xt phat vi
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Panh gid twong thich
Phap luat Viét Nam lién quan - D€ xudt giai phap

pham hanh chinh va giao cho c3
nhan, t6 chirc vi pham hodc nquoi
dai dién hgp phap ctia ho 01 ban.

Dv thao Luat Ban hanh quyét dinh
hanh chinh

Diéu 26. Lay y kién cta doi twong
thi hanh, bén thir ba, co’ quan, t6
chire, cd nhan co lién quan

1. Trong truong hop ban hanh quyét
dinh hanh chinh bat loi cho doi
tuong thi hanh, bén thi ba, trir
quyét dinh hanh chinh c6 n6i dung
thudc bi mat nha nuéc, co quan ban
hanh quyét dinh hanh chinh c6 trach
nhiém:

a) Tao diéu kién cho doi tuong thi
hanh quyét dinh hanh chinh, bén thi
ba c6 y ki€n bang van ban hoac
duoc trinh bay truc ti€p néu nquoi
d6 6 yéu cau;

b) Tao diéu kién cho doi tuong thi
hanh quyét dinh hanh chinh, bén thi
ba, c6y kién bang van ban cé chir
ky ctia nhirng ngu i lién quan hodc
trinh bay y kién truc ti€p clia nquoi
dai dién dwoc chi dinh doi voi quyét
dinh hanh chinh bat loi d6i vai nhiéu
nguoi;

¢) Treong hop can thiét ¢d thé to
chirc cudc hop ¢ su tham gia cua to
chtre, 3 nhan lién quan trong truong
hop ban hanh quyét dinh hanh chinh
bat lgi doi vai nhiéu nguoi.

Doi twong thi hanh quyét dinh hanh
chinh, bén thr ba c6 thé tv minh
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hoac ty quyén cho nguoi dai dién
trinh bay y kién ctia minh.

2. Trwvong hop phap luat quy dinh
viéc ban hanh quyét dinh hanh chinh
phai |y y ki€n cac co quan, to chirc
chuyén mon thi co’ quan ban hanh
quyét dinh phai t6 chirc I3y y kién
theo quy dinh cta phap luat.

Co quan, t6 chirc duoc 1ay y kién
phai tra loi trong thoi han yéu cay;
trwong hop co quan, t6 chirc khong
guri y ki€n hodc khdng gti trong thoi
han yéu cau thi y kién dé khong
duoc xem xét.

3. Y kién tham van ca cac co’ quan,
t0 chirc, cd nhan phai duoc co quan
ban hanh quyét dinh hanh chinh
tong hop, giai trinh vé viéc nghién
ctru, tiép thu y kién va guri cing véi
ho so trinh ky ban hanh quyét dinh
hanh chinh.

Diéu 28. Tham van y kién cdng dong

1. Trong treong hop ban hanh quyét
dinh hanh chinh ¢ lién quan dén loi
ich cong cong, can ctr vao noi dung,
pham vi, mrc d6 anh huéng cla
quyét dinh hanh chinh, co’ quan ban
hanh quyét dinh hanh chinh t6 chic
I3y y ki€n nquoi dan tai cong dong,
cac chuyén gia, nha khoa hoc, trir
quyét dinh hanh chinh c6 n6i dung
thudc bi mat nha nuéc thuc hién
theo quy dinh ctia phap luat vé bi
mat nha nuéc.

2. Viéc lay y kién cd thé thong qua
hinh thirc phat phiéu diéu tra, phong
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van, phi€u gop y, t6 chirc cudc hop
1ay y kién, thong bdo trén cac
phuong tién thong tin dai ching
hoac cac hinh thirc khac phu hop véi
doi tuong duoc lay y kién.

3. Co’ quan ban hanh quyét dinh
hanh chinh phai danh it nhat 20 (hai
muoi) ngay dé dang tai du thao
quyét dinh hanh chinh va cac ho so,
tai liéu lien quan trén cong thong tin
dién t&r hodc trang thong tin dién tu
clia co’ quan ban hanh quyét dinh
hanh chinh hoac niém yét cong khai
tai tru s& co’ quan. Ho so, tai liéu
phai néu rd can c phap ly, co s¢
thuc tién, muc dich ban hanh quyét
dinh hanh chinh.

4. Co quan ban hanh quyét dinh
hanh chinh 6 trach nhiém tong hop,
nghién ctry, tiép thu, gidi trinh y kién
tham van.

(c) ensure that its procedures are
based on and in accordance with its
domestic law.

PLVN

banh gia:

VE nguyén tac, cac thu tuc phap luat
hanh chinh va t6 tung hién déu phai
can cr vao quy dinh phap luat lién
quan. Do do, PLVN vé nguyén tac da
tuong thich véi cam két nay cua
EVFTA.

Tuy nhién, can chd y rang cam két
clia EVFTA & day con nhan manh tdi
viéc dam bao tuan tha phap luat
trong thyrc thi cac tha tuc trén thyc t€
(cht khong chi van dé quy dinh vé
tht tuc trong van ban phap luat).
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PE xuat:

« Khong dé xuat diéu chinh, stra doi
gi vé phap luat

* DE thuec thi thue chat yéu cau nay
cla EVFTA, can chi y kiém sodt dam
bao cac thu tuc to tung va hanh
chinh tuan tha cac quy dinh phap
luat lién quan

ARTICLE 6
REVIEW AND APPEAL

1. Each Party shall establish or main-
tain, in accordance with its domestic
law, judicial, arbitral or administra-
tive tribunals or procedures for the
purpose of the prompt review and,
where warranted, correction of ad-
ministrative action relating to mat-
ters covered by this Agreement. Such
tribunals and its procedures shall be
impartial and independent of the of-
fice or authority entrusted with ad-
ministrative enforcement and shall
not have any substantial interest in
the outcome of the matter

- Luat khiéu nai 2011

Diéu 3. Ap dung phap luét vé khiéu
nai va giai quyét khiéu nai

1. Khi€u nai cta co' quan, t6 chirc, ca
nhan nuéc ngoai tai Viét Nam va
viéc gidi quyét khi€u nai dugc ap
dung theo quy dinh cta Luat nay, trtr
trerong hop diéu wéc quoc té€ ma
Cong hoa xa hoi ch nghia Viét Nam
la thanh vién c6 quy dinh khac.

Diéu 7. Trinh tw khiéu nai

- Nguoi khi€u nai khiéu nai lan dau
dén nguoi da ra quyét dinh hanh
chinh hoac co’ quan cé nquoi cé
hanh vi hanh chinh hoac khai kién vu
an hanh chinh tai Toa én theo quy
dinh cta Luat t6 tung hanh chinh.

- Trwong hop nguoi khiéu nai khong
dong y voi quyét dinh giai quyét lan
dau hodc qud thoi han quy dinh ma
khiéu nai khong duorc gidi quyét thi
6 quyén khiéu nai lan hai dén Thu
trwong cap trén tryc ti€p clia nquoi

Danh gia:

PLVN hién hanh da c6 quy dinh phu
hop voi cac yéu cau cam két tai
khoan 1 Diéu 6 vé:

* Co ché khiéu nai, khiéu kiénc dé
xem xét lai/stra cdc quyét hanh
chinh, trong d6 c6 cac quyét dinh lien
quan tdi cac van dé thudc pham vi
cla EVFTA

e (C4c co ché nay (cling véi cac tha
tuc t0 tung chi tiét) da cho phép bao
dam khach quan, doc Iap gitra cor
quan xem xét khi€u nai, khiéu kién
véi co' quan ra quyét dinh hanh
chinh lién quan

PE xuat:

Khong dé xuat diéu chinh, stra doi gi
vé phdp luat
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c6 tham quyén giai quyét khi€u nai
|an dau hoac khai kién vu an hanh

chinh tai Toa an theo quy dinh cua

Luat t6 tung hanh chinh.

- Treong hop nguoi khiéu nai khong
dong y véi quyét dinh giai quyét
khi€u nai lan hai hoac hét thoi han
quy dinh ma khiéu nai khong duoc
gidi quyét thi co quyén khai kien vu
an hanh chinh tai Toa én theo quy
dinh cta Luat t6 tung hanh chinh.

- Luat T6 tung hanh chinh

Diéu 28. Nhirng khiéu kién thudc
tham quyén giai quyét cia Toa an

1. Khi€u kién quyét dinh hanh chinh,
hanh vi hanh chinh, trlr cac quyét
dinh hanh chinh, hanh vi hanh chinh
thuoc pham vi bi mat nha nuwéc
trong cdc linh vye quoc phong, an
ninh, ngoai giao theo danh muc do
Chinh phu quy dinh va cac quyét dinh
hanh chinh, hanh vi hanh chinh
mang tinh ndi bo clia co’ quan, to
chtrc.

Diéu 163. Tham quyén cua Hoi dong
xét xtr

1. Hoi dong xét xr xem xét tinh hop
phap cta quyét dinh hanh chinh,
hanh vi hanh chinh, quyét dinh ky
luat bugc thoi viéc, quyét dinh giai
quyét khiéu nai vé quyét dinh xu ly
vu viéc canh tranh, danh sach cr tri
bi khdi kién, quyét dinh giai quyét
khi€u nai cd lien quan.
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2. Hoi dong xét xtr c6 quyén quyét
dinh:

a) Bac yéu cau khai kién, néu yéu
cau dé khong co can ci phap luat;

b) Chap nhan mat phan hoac toan bo
yéu cau khai kién, tuyén huy mot
phan hoac toan bo quyét dinh hanh
chinh trai phép luat; budc co' quan
nha nudc hodc nguoi cd tham quyén
trong co quan nha nudc thyc hién
nhiém vu, cong vu theo quy dinh cta
phap luat;

¢) Chap nhan maot phan hoac toan bo
yéu cau khai kién, tuyén bo mot so
hodc toan bo cac hanh vi hanh chinh
Ia trdi phap luat; budc co’ quan nha
nuéc hodc nguoi c6 thdm quyén
trong co’ quan nha nuwéc cham dut
hanh vi hanh chinh trdi phdp luat;

d) Chap nhan yéu cau khai kién,
tuyén hay quyét dinh ky luat budc
thoi viéc trai phap luat; budc nquoi
dirng dau co quan, t6 chirc thuc hién
nhiém vu, cong vu theo quy dinh cta
phap luat;

d) chap nhan mat phan hoac toan bo
yéu cau khai kién, tuyén hay mot
phan hoac toan bo quyét dinh gidi
quyét khi€u nai vé quyét dinh xt ly
vu viéc canh tranh trdi phap luat;
budc co quan, nguoi ¢ tham quyén
ra quyét dinh giai quyét khi€u nai vé
quyét dinh xtr ly vu viéc canh tranh
gidi quyét lai vu viéc theo quy dinh
cua Luat canh tranh;
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e) Chap nhan mot phan hodc toan bo
yéu cau khai kién; budc co quan lap
danh séch ct tri stra doi, bo sung
danh sach ct tri theo quy dinh cla
phap luat;

g) Budc co quan, to chirc boi thuwong
thiét hai, khoi phuc quyén, loi ich
hop phap ctia ca nhan, co' quan, to
chirc bi xam pham do quyét dinh
hanh chinh, hanh vi hanh chinh,
quyét dinh ky luat budc thoi viec,
quyét dinh xtr ly vu viéc canh tranh
trai phap luat gay ra;

h) Kién nghi véi co' quan nha nuéc
6 thdm quyén, nguoi dirng dau caa
o quan nha nudc cd tham quyén
xem xét trach nhiém ctia co quan
nha nudc, nguoi cd thdm quyén clia
€0’ quan nha nuérc.

2. Each Party shall ensure that, in any
such tribunals or procedures, the par-
ties to the proceeding are provided
with the right to:

(a) a reasonable opportunity to sup-
port or defend their respective posi-
tions; and

(b) a decision based on the evidence
and submissions of record or, where
required by its domestic law, the
record compiled by the administra-
tive authority.

- Luat T6 tung Hanh chinh 2015 (dac
biét la cac Diéu 18, Diéu 19, Diéu 78,
Diéu 80, Diéu 81, Diéu 82, Dieu 194,
Didu 242)

Diéu 78. Xac minh, thu thap chirng cr

1. Treong hop xét thay chirng cr ¢6
trong ho so' vu an hanh chinh chua
du co s& d€ giai quyét thi Tham phén
duoc phan cong giai quyét vu én yéu
cau duong su giao nop bé sung
chirng c.

2. Treong hop duong s khong thé
tu minh thu thap dugc chirng cr va
6 yéu cau hoac xét thay can thiét,

Toa an ¢6 thé tu minh hoac Gy thac
tién hanh xac minh, thu thap chirng
c(r d€ 1am 1o cac tinh tiét cta vu an.

banh gia:

PLVN da tvong thich véi cam két tai
khoan 2 Diéu 6 nay ctia EVFTA

Dé xuat:

Khong dé xuat stra doi luat
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3. Vién kiém sat c6 quyén yéu cau
Toa an xac minh, thu thap chrng ci
trong qua trinh gidi quyét vu an.
Trvong hop khang nghi ban an,
quyét dinh clia Toa an, Vién ki€ém sat
6 thé tu minh thu thap ho so, tai
liéu, vat chtrng trong qua trinh gidi
quyét vu an.

4. C4c bién phap xdc minh, thu thap
chirng ctr bao gom:

a) Lay loi khai ctia duong su;

b) Lay loi khai ngui lam chirng;

¢) Doi chat;

d) Xem xét, tham dinh tai cho;

d) Trung cau gidm dinh;

€) Quyét dinh dinh gia tai san, tham
dinh gid tai san;

g) Uy théc thu thap chirng ct;

h) Yéu cdu ca nhan, co’ quan, t6 chirc
cung cap chirng ct.

Diéu 9. Trach nhiém cung cap tai
liéu, chirng ctr cta ca nhan, co
quan, t6 chirc c6 tham quyén

(4 nhan, co quan, t6 chic trong
pham vi nhiém vu, quyén han cta
minh c6 trach nhiém cung cap day
du va dang thoi han cho duong su,
Toa an, Vién kiém sat tai liéu, chirng
cr ma minh dang lvu git, quan ly
khi c6 yéu cau clia dwong sv, Toa an,
Vién kiém sat; truorng hop khong
cung cap duorc thi phai thong bao
bang van ban cho dwong su, Toa an,
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vién kiém sat biét va néu ro ly do
cla viéc khong cung cap duoc tai
liéu, chirng c.

- Luat Khi€u nai 2011 va cac van
ban hwéng dan thi hanh

Diéu 12. Quyén, nghia vu cla nguoi
khiéu nai

1. Nguoi khiéu nai cd cac quyén sau
déy:

g) DBua ra chirng ctr vé viéc khiéu nai
va gidi trinh y kién cia minh vé
chirng ct do;

Di€u 30. Té chire doi thoai

1. Trong qua trinh giai quyét khi€u
nai lan dau, néu yéu cau clia nquoi
khi€u nai va két qua xac minh noi
dung khiéu nai con khac nhau thi
nguoi gidi quyét khi€u nai to chirc
doi thoai v&i nguoi khi€u nai, nquoi
bi khi€u nai, nquoi c6 quyén va
nghia vy lién quan, co' quan, to chir,
ca nhan c6 lién quan dé lam 16 noi
dung khiéu nai, yéu cau clia nquoi
khiéu nai va hudng giai quyét khi€u
nai; viéc doi thoai phai tién hanh
cong khai, dan cha.

2. Nguoi gidi quyét khi€u nai co
trach nhiém thong bao bang van ban
v&i nguoi khiéu nai, nguoi bi khieu
nai, ngudi c6 quyén va nghia vuy lién
quan, co’ quan, t6 chirc cd lien quan
biét thoi gian, dia diém, noi dung
viéc doi thoai.

3. Khi doi thoai, nquoi gidi quyét
khi€u nai phai néu ro noi dung can
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doi thoai, két qua xac minh noi dung
khiéu nai; nguoi tham gia doi thoai
c6 quyén trinh bay y kién, dua ra
chirng ct lién quan dén khiéu nai va
yéu cau cta minh.

4. Viéc doi thoai phai duoc lap thanh
bién ban; bién ban phai ghi r6 y kién
clia nhrng nguoi tham gia, két qua
doi thoai, cd chir ky hoac diém chi
clia nguoi tham gia; truong hop
nguoi tham gia doi thoai khong ky,
diém chi xac nhan thi phai ghi ro ly
do; bién ban nay dwoc lwu vao ho so
vu viéc khiéu nai.

5. Két qua doi thoai la mot trong cac
can cr dé giai quyét khiéu nai.
Diéu 39. T6 chirc doi thoai lan hai

Trong qua trinh gidi quyét khiéu nai
Ian hai, ngu i giai quyét khi€u nai
tién hanh doi thoai vai nguoi khiéu
nai, nguoi bi khi€u nai, nguoi co
quyén va nghia vu lién quan, co
quan, to chtrc, ca nhan cd lién quan
dé lam ro ndi dung khiéu nai, yéu
cau ctia nguoi khiéu nai, hudng giai
quyét khi€u nai. Viéc to chirc doi
thoai Ian hai thuc hién theo quy dinh
tai Diu 30 cta Luat nay.

3. Each Party shall ensure, subject to
appeal or further review as provided
for in its domestic law, that such de-
cision shall be implemented by, and
shall govern the practice of, the of-
fice or authority with respect to the
administrative action at issue.

- Chuong XIX - Tha tyc thi hanh ban
an, quyét dinh cuta toa an vé vu an
hanh chinh Luat T6 tung hanh chinh
2015

bénh gia:
PLVN da tuong thich véi yéu cau tai
khoan 3 Diéu 6 nay cta EVFTA.

Tuy nhién, can chu y la cam két &
day ctia EVFTA khong chi nhan manh
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Muc 1 va Muc 4 Chuong Il Giai quyét
khi€u nai Luat Khi€u nai 2011

yéu cau doi véi quy dinh phap luat
nodi dia ma con yéu cau vé thuc thi
quyét dinh giai quyét khiéu nai,
khi€u kién hanh chinh b&i co’ quan
da ban hanh quyét dinh hanh chinh
lien quan.

PE xuat:

Khong dé xuat diéu chinh, stra dai gi
vé phap luat

ARTICLE 7
GOOD REGULATORY PRACTICE AND
ADMINISTRATIVE BEHAVIOUR

1. The Parties agree to co-operate in
promoting regulatory quality and
performance, including through ex-
change of information and best prac-
tices on their respective regulatory
reform processes and regulatory im-
pact assessments.

Luat Ban hanh VBQPPL 2015

bénh gia:

Day la van dé hop tac gitra co’ quan
¢6 tham quyén cta EU va VN, khong
thudc pham vi diéu chinh cta phap
luat noi dia

Dé xuat:

« Khong dé xuat diéu chinh, stra doi
gi vé phap luat;

« Cha y van dé trién khai thuc thi
gilra cdc co quan c6 lién quan

2. The Parties subscribe to the princi-
ples of good administrative behav-
iour and agree to co-operate in
promoting such principles, including
through exchange of information and
best practices.

Dy thdo Ludt Ban hanh quyét dinh
hanh chinh

Diéu 3. Nguyén tac ban hanh quyét
dinh hanh chinh

1. Bdo dam tinh hop hién, hop phap
clia quyét dinh hanh chinh.

bénh gia

1.PLVN khong c6 quy dinh vé viéc
thuc hién cac nguyén tac (rng x(r tot
hanh chinh (mac du van ¢é cac tuyén
bo trong cac Nghi quyét, van ban lién
quan t¢i cdi cach tha tuc hanh
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2. Bdo dam tudan tht ding tham
quyén, hinh thir, trinh tu, tha tuc
ban hanh quyét dinh hanh chinh.

3. Bao dam quyén, loi ich hop phap
cla to chirc, ca nhan.

4. Bdo dam tinh cong khai, minh
bach, khach quan va cong bang trong
qua trinh ban hanh quyét dinh hanh
chinh.

chinh). Tuy nhién cam két & day cua
EVFTA khong buc Viét Nam phai quy
dinh van dé nay ma chi “subscribe”
(ghi nhan va thyc hién)

2.Vé viéc hop tac trong thic ddy cac
nguyén tac ing xt hanh chinh: Day
la van dé hop tac gitra cac co quan
¢6 tham quyén cta EU va VN, khong
thudc pham vi diéu chinh cta phap
luat

DE xuat:

« Khong dé xuat diéu chinh, stra doi
gi vé phap luat

* Chu y viéc trién khai cam két nay
thong qua viéc phoi hop voi phia EU
(dac biét trong viéc trao ddi thong tin
va thuc tién tot)

ARTICLE 8
SPECIFIC RULES

The provisions of this Chapter shall
apply without prejudice to any spe-
cific rules established in other Chap-

ters of this Agreement.

Xem chi ti€t tai Phan Il - Cac diéu
khoan vé minh bach héa trong cac
chuong khdc cua Hiép dinh EVFTA

Xem chi ti€t tai Phan Il - Cac diéu
khoan vé minh bach héa trong cac
chuong khac cta Hiép dinh EVFTA
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CHAPTER NATIONAL TREATMENT AND
MARKET ACCESS FOR GOODS

ARTICLE 13: IMPORT AND EXPORT RE-
STRICTIONS

1. Except as otherwise provided in
this Agreement, neither Party may
adopt or maintain any prohibition or
restriction on the importation of any
good of the other Party or on the ex-
portation or sale for export of any
good destined for the territory of the
other Party, in accordance with Arti-
cle XI of the GATT 1994, including its
Notes and Supplementary Provisions.
To this end, Article XI of the GATT
1994, its Notes and Supplementary
Provisions are incorporated into and
made a part of this Agreement.

5. Each Party shall ensure the
transparency of any import and ex-
port restrictions not prohibited in
paragraph 1.

- Diéu 3, biéu 5, bieu 10 Nghi dinh
187/2013/ND-CP cta Chinh pha ngay
20/11/2013 vé Quy dinh chi tiét thi
hanh luat thwong mai vé hoat dong
mua ban hang hda qudc té va céc
hoat dong dai ly mua, bdn, gia cong
va qud canh hang hoéa véi nudc
ngoai.

- Thong tu 04/2014/TT-BCT cla BO
Cong thuong quy dinh chi tiét thi
hanh maot s6 diéu cia Nghi dinh
187/2013/ND-CP

- Luat Ban hanh VBQPPL (cac Diéu vé
viéc dang tai VBQPPL)

banh gia:

PLVN da tvong thich véi cam két
EVFTA vé van dé nay

DE xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phap luat

CHAPTER NATIONAL TREATMENT AND
MARKET ACCESS FOR GOODS

ARTICLE 18: STATE TRADING ENTER-
PRISES

1. The Parties affirm their existing
rights and obligations under GATT Ar-
ticle XVlI, its Notes and Supplemen-
tary Provisions and the WTO
Understanding on the Interpretation
of Article XVII of the GATT 1994,
which are hereby incorporated into
and made part of this Agreement.

Panh gia:

Khoan 2 Diéu 18 nay clia EVFTA la
van dé hgp tac hanh chinh gitra EU-
VN, khong phai van dé diéu chinh
bdi phap luat ndi dia vé nodi dung.
DE xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phép luat
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2. Insofar as one of the Parties re-
quests information of the other Party
on individual cases of state trading
enterprises and on their operations,
including information on their bilat-
eral trade, the requested Party shall
ensure transparency in line with the
rules set out in GATT Article XVII.4 (d)
on confidential information.

CHAPTER TRADE REMEDIES
Article 2: Transparency

1. Both Parties agree that trade
remedies should be used in full com-
pliance with the relevant WTO re-
quirements and should be based on
a fair and transparent system.

2. Both Parties shall ensure, immedi-
ately after any imposition of provi-
sional measures and in any case
before final determination is made,
full and meaningful disclosure of all
essential facts and considerations
which form the basis for the decision
to apply measures. This is without
prejudice to Article 6.5 of the WTO
Agreement on Implementation of Ar-
ticle VI of GATT 1994 and Article 12.4
of the WTO Agreement on Subsidies
and Countervailing Measures. Disclo-
sures shall be made in writing, and
allow interested parties sufficient
time to make their comments.

3. Provided it does not unnecessarily
delay the conduct of the investiga-

- Phép lénh s6 20/2004/PL-
UBTVQH11 ctia Uy ban Thuong vu
Quoc hoi ngay 29/4/2004 vé viéc
chong ban pha gid hang hoa nhap
khau vao Viét Nam (duoc hudng
dan bai Nghi dinh 90/2005/ND-CP)

- Phép lenh s6 22/2004/PL-
UBTVQH11 ctia Uy ban Thuong vu
Qudc hoi ngay 20/8/2004 vé chong
tro’ cap hang hda nhap khau vao Viét
Nam (duvoc huéng dan boi Nghi
dinh 89/2005/ND-CP)

- Phdp lénh s6 42/2002/PL-
UBTVQH10 ctia Uy ban Thuong vu
Quoc hoi ngay 25/5/2002 vé tu vé
trong nhap khau hang héa nuéc
ngoai vao Viét Nam (duoc hudéng
dan béi Nghi dinh 150/2003/ND-CP)
Phap Iénh vé chong ban pha gia
Di€u17. Két luan so bo

1. Trong thi han chin muoi ngay,
kétlr ngay c6 quyét dinh diéu tra, co
quandiéu tra cong bo két luan so b
vécac ndi dung lién quan dén qua
trinh diéu tra quydinh tai Diéu 12 cta

Danh gia:

* PLVN da twong thich véi yéu cau
tai biéu 2 Chuong Phong vé thuong
mai nay ca EVFTA ngoai trlr yéu cu
tai khoan 2 vé viéc cong khai day du
Va ¢6 y nghta tat ca cac thong tin sy
viéc va cac danh gid lam co s¢ ¢6
viéc ra quyét dinh ap dung bién phap
phong vé di sém dé cac bén lién
quan ¢6 thé binh luan (PLVN da c6
quy dinh vé viéc cdng khai cac thong
tin nay, nhung I3 trong van ban chira
két luan chir khong phai trudre khi
ban hanh két luan).

« Trén thuc té, trong cdc vu viec
phong vé thuong mai da thuc hién &
Viét Nam, co’ quan diéu tra (Cuc quan
ly canh tranh - B6 Cong thuong) da
thuc hién viéc cung cap cac thong tin
nay cho cac bén lién quan biét va
binh luan.

DE xuat:

Stra d6i cac Nghi dinh hwéng dan 03
Phap lénh vé cac bién phap phong
vé thuong mai dé bo sung 01 Diéu
quy dinh vé van dé nay.
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tion, each interested party shall be
granted the possibility to be heard in
order to express their views during
trade remedies investigations.

Phap lénh nay;trvong hop dac biét,
thoi hancong bo két luan so bo cd
thé duocgia han nhwng khong qué
S3u Muoi ngay.

2. Két luan so bd va cac can circhinh
dé két luan so b phaiduoc thong
bao bang phuong thirc thich hopcho
cac bén lien quan dén qua trinh diéu
tra.

Diéu18. Két luan cudi cing

1. Khi két thiic qua trinh diéu tra,co
quan diéu tra cong bo két luan
cudicting vé cac ndi dung lién quan
dén qua trinh diéutra quy dinh tai
Diéu 12 cta Phap lénhnay.

2. Két luan cuoicling va cac can clr
chinh dé két luan cudicting phai dugc
thong bdo bang phuong thicthich
hop cho cac bén lién quan dén qua
trinh diéu tra.

- Nghi dinh 90/2005/ND-CP huéng
dan thi hanh Phép lénh vé chdong
ban pha gia

Diéu 31. Két luan sor bo

1. Trong thri han 90 ngay, tinh tir
ngay c6 quyét dinh diéu tra dé ap
dung bién phdp chdng ban pha gia,
Co quan diéu tra cong bo két luan so
bo vé cac ndi dung lien quan dén
qua trinh diéu tra quy dinh tai Diéu
12 Phdp lenh Chong ban pha gig;
trong trweang hop dac biét, thoi han
cong bo két luan sor bo co thé duoc
gia han nhung khong qua 60 ngay.
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2. Két luan so bo phai duoc thong
bao cong khai bang phuong thirc
thich hop va phai bao gom nhirng
ndi dung sau day:

e) (4c thong tin, chirng cr chirng
minh viéc ban pha gid hang hoa
nhap khau duoc mo ta tai diém b
khodan nay gay ra hoac de doa gay ra
thiét hai dang ké cho nganh san xuat
trong nwéc; hodc cac thong tin,
chrng & chirng minh viéc cham ap
dung thué chong ban pha gid tam
thoi de doa gay ra thiét hai dang ké
cho nganh san xuat trong nudc va
kho c6 thé khéc phuc duoc;

Diéu 33. Két luan cudi cing

2. Két luan cudi ciing va cac can cr
chinh dé€ dua ra két luan cudi ciing
phai dugc thong bao cong khai bang
phuong thic thich hop va phai bao
gom cac ndi dung sau day:

e) Cac thong tin, chirng cr chirng
minh viéc ban pha gid hang hoa
nhap khau duoc mo ta tai diém b
khodn nay gay ra hodc de doa gay ra
thiét hai dang ké cho nganh san xuat
trong nuoc;

Diéu 29. Tham van trong diéu tra

1. Can c vao thoi gian t6 chirc phién
tham van néu trong quyét dinh diéu
tra d€ ap dung bién phap chdng ban
phd gid, Co' quan diéu tra sé t6 chirc
phién tham van cong khai véi cac
bén lién quan va phan cong it nhat
03 Diéu tra vién, trong do c6 01 Diéu
tra vién lam Chu toa dé diéu hanh
phién tham van.
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2. Cham nhat la 30 ngay trudc ngay
t6 chirc phién tham van, cac bén lién
quan phai gtri van ban dang ky tham
gia phién tham van cho Co’ quan
diéu tra, trong d6 néu ro nhirng van
dé can tham van kem theo lap luan
bang van ban.

3. Trinh tw ti€n hanh tham van:

b) Nguoi yéu cau, Nguoi bi yéu cau
truyrc ti€p hodc thong qua dai dién
theo Gy quyén lan luot trinh bay truc
ti€p bang loi néi cac chirng cir dé
bao vé quan diém cta minh lién
quan dén vy viéc chong ban phd gid.
Thoi gian cho mai bén trinh bay
khong qud 90 phut;

) Nguoi yéu cau, Nguoi bi yéu cau

trao noi dung bai phat bi€u quy dinh
tai diém b khoan nay bang van ban

cho Chu toa;

d) Cac bén lién quan khong thuoc
treong hop quy dinh tai diém b
khoan nay c6 quyén trao van ban
trinh bay quan diém lién quan dén
vu viéc chong ban pha gia cia minh
cho Chu toa;

d) Chui toa, cac Diéu tra vién dat cau
hoi va nghe Nguoi yéu cau, Nguoi bi
yéu cau hodc dai dién hop phap cta
ho trd loi. Thoi gian hoi va trd loi
danh cho mai bén khong qua 60
phut. Toan bé ndi dung nay sé dugrc
ghi vao bién ban tham van;

4. Trong thoi han 07 ngay lam viéc
tinh tir ngay t6 chirc tham van, cac
bén lién quan c6 quyén guri van ban
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trinh bay thém quan diém ctia minh
lién quan dén vu viéc chong ban pha
gia cho Co quan diéu tra.

5. Toan bo noi dung tham van, bao
gom van ban trinh bay cua cac bén
va bién ban tham van duoc Co quan
diéu tra cong bo cong khai.

6. Trong trorng hop can thiét, Co
quan diéu tra c6 thé to chirc phién
tham van kin khi c6 yéu cau ctia
Nguoi yéu cau hoac Nguoi bi yéu
cdu. Thanh phan tham gia phién tham
van kin sé duoc Co quan diéu tra xem
xét quyét dinh trén co’ s& yéu cau cua
bén yéu cau tham van kin.

CHAPTER CUSTOM AND TRADE FACILI-
TATION

Article 8 - Transparency
Article 14 - Review and Appeal

Article 15 - Relation with Business
Community

Other Articles containing provision
on publication

Xem Ra sodt cu thé doi vai Chuong
Hai quan va Tao thuan loi thwong
mai

CHAPTER TECHNICAL BARIERS TO
TRADE

ARTICLE 7: TRANSPARENCY

The Parties acknowledge the impor-
tance of transparency with regard to
the preparation, adoption and appli-

Luat ban hanh VBQPPL 2008
Diéu 16. Thong tw ctia Bo trwdng,
Tha trwéng co quan ngang bo

Thong tu cua Bo tredeng, Tha trudng
co’ quan ngang bd duoc ban hanh dé
quy dinh cdc van dé sau day:

bénh gia:

1. V€ viéc Iy y kién cong chdng doi
V@i cac du thdo quy chudn ky thuat
(TBT bat budc ap dung)

Theo Luat ban hanh VBQPPL thi quy
chuan ky thuat phai duoc ban hanh
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cation of standards, technical requla-
tions and conformity assessment
procedures. In this regard, the Parties
reaffirm their transparency obliga-
tions under the TBT Agreement, and
agree:

(3) to take the other Party's views
into account where a part of the
process of developing a technical
requlation is open to public consulta-
tion, and on request to provide writ-
ten responses in a timely manner to
the comments made by the other
Party;

2. Quy dinh vé quy trinh, quy chuan
ky thuat, dinh mdc kinh t€ - ky thuat
clia nganh, linh vire do minh phu
trach;

Diéu 68. Xay dwng, ban hanh thong
tu cta Bo trwdng, Thu trudng cor
quan ngang bo

1. Dy thdo Thong tu do Bo trudng,
Tht truéng co' quan ngang b phan
cong va chi dao don vi tryc thudc bo,
o' quan ngang b soan thao.

2. Dy thdo thong tu dugc dang tai
trén Trang thong tin dién t& cla co
quan ban hanh trong thoi gian it
nhat la sdu muoi ngay dé co quan,
t6 chirc, cd nhan tham gia y kién.

Tuy theo tinh chat va ndi dung cta
du thao, du thao thong tw duorc giri
1ay y kién cta bg, co quan ngang bg,
co’ quan thudc Chinh pha c6 lién
quan.

- Luat ban hanh VBQPPL 2015
Diéu 11. Van ban quy dinh chi tiét

1. Van ban quy pham phap luat phai
duoc quy dinh, cu thé dé khi co hiéu
lyc thi thi hanh duoc ngay. Trong
trwong hop van ban cé diéu, khoan,
diém ma noi dung lién quan dén quy
trinh, quy chuan ky thuat va nhirng
ndi dung khac can quy dinh chi tiét
thi ngay tai dieu, khoan, diém do co
thé giao cho co’ quan nha nudc c6
tham quyén quy dinh chi tiét. van
ban quy dinh chi tiét chi duoc quy
dinh ndi dung dugrc giao va khong

dudi dang Thong tw va qua trinh
soan thao Thong tu phai ddng tai du
thao cdng khai 60 ngay dé cac bén
lién quan 6 y kién. Do do theo Luat
2008 thi PLVN d3 twong thich véi
yéu cau trong EVFTA.

Theo Luat ban hanh VBQPPL 2015 thi
mac du khong néu ro quy chuan ky
thuat dugc quy dinh trong Thong tu
nhung c6 quy dinh Thong tw 13 van
ban quy dinh chi tiét, va quy chudn
thi nam trong van ban quy dinh chi
ti€t. Va Luat 2015 c6 quy dinh tang
cwong viéc lay y kién doi twong chiu
tdc dong bén canh quy dinh dang tai
du thao trén website.

Do dé, PLVN da tuong thich véi
EVFTA vé van dé nay.

2.Vé viéc tiép thu, phan hai cac binh
ludn cda EU doi v&i cac du thao TBT
Viét Nam: Day la van dé thuoc vé
hop téc gitra EU-VN, khong phai van
dé ctia phap luat noi dia.

PE xuat:

* Khong dé xuat diéu chinh, stra doi
gi vé phap luat

« Chu y quy dinh vé co’ ché phan hoi
cac binh luan cua EU vé cac du thao
TBT theo diing yéu cau cua EVFTA
trong mot Quy ché noi bo cua cac Bo
lién quan;



80

BANG RA SOAT CHI TIET

Cam két EVFTA

Phap luat Viét Nam lién quan

Panh gid twong thich
- Dé xuat giai phap

duoc quy dinh I3p lai ndi dung clia
van ban dugc quy dinh chi tiét.

2. Co quan dugc giao ban hanh van
ban quy dinh chi ti€t khong duoc ty
quyén tiep.

Dy thdo van ban quy dinh chi tiét
phai duoc chuan bi va trinh dong
thari véi du an luat, phap lénh va
phai duoc ban hanh dé c6 hiéu luc
cung thoi diém c6 hiéu luc ctia van
ban hodc diéu, khoan, diém duorc
quy dinh chi tiét.

3. Trrong hop mot cor quan duorc
giao quy dinh chi tiét nhiéu noi dung
cGa mot van ban quy pham phap
|uat thi ban hanh mot van ban dé
quy dinh chi tiét cac ndi dung do, trir
trwong hop can phai quy dinh, trong
cac van ban khac nhau.

Treong hop mot co' quan duoc giao
quy dinh chi tiét cac ngi dung cua
nhiéu van ban quy pham phép luat
khac nhau thi ¢6 thé ban hanh mot
van ban dé quy dinh chi tiét.

Diéu 24. Thong tw clia Bo trwdng,
Tha trud'ng co’ quan ngang bo

B0 trudng, Thu trvdng co quan
ngang bd ban hanh thong tw dé quy
dinh:

1. Chi tiét diéu, khoan, diém duorc
giao trong luat, nghi quyét ctia Quoc
hoi, phap lénh, nghi quyét cta Uy
ban thuong vu Quac hoi, lénh, quyét
dinh ctia Cha tich nudc, nghi dinh
ctia Chinh phu, quyét dinh ctia Tha
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tudng Chinh pha;

2. Bién phap thuc hién chirc nang
quan ly nha nu¢c cia minh

Diéu 101. Soan thao thong tw

1. Bo trueng, Thu truvdng co quan
ngang bo chi dao viéc xay dyng, ban
hanh thong tu; phan cong don vi
thudc bo, co quan ngang b chu tri
phoi hop véi to chirc phdp ché trong
trrong hop t6 chirc phdp ché khong
chu tri soan thao va cac don vi o lién
quan t6 chirc soan thao thong tu.

2. Trong qua trinh soan thao thong
tu, bo, co quan ngang bo chu tri
soan thao phai ldy y kién doi twong
chiu su tac dong truc ti€p ctia van
ban; néu nhirng van dé can xin y
kién phu hop véi tirng doi twong lay
y kién va xac dinh cu thé dia chi tiép
nhan y kién; dang tai toan van du
thao trén Cong thong tin dién tir cla
Chinh pht va cong thong tin dién tcr
cla bg, co quan ngang bo trong thoi
gian it nhat la 60 ngay.

Tuy theo tinh chat va ndi dung ctia
du thao thong tu, bo, co quan ngang
b c6 thé Iy y kién clia cac bo, cor
quan ngang bo khac, co’ quan thudc
Chinh phu, Hoi dong nhan dan, Uy
ban nhan dan cap tinh, cac co’ quan,
t0 chirc khac, cac chuyén gia, nha
khoa hoc. Co quan, t6 chirc duoc lay
y ki€n 6 trach nhiém tra loi bang
van ban cham nhat la 20 ngay keé tir
ngay nhan duoc dé nghi gop y kién.
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3. Don vi duoc phan cong soan thao
cha tri phoi hop véi cac don vi co
lién quan nghién ctu, tiép thu y kién,
hoan thién dy thao thong tu.

PLVN khong c6 quy dinh vé quy trinh
ti€p nhan, ti€p thu va phan hai binh
luan cho doi tac EU

(b) to ensure that economic opera-
tors and other interested persons of
the other Party are allowed to partic-
ipate in any formal public consulta-
tion process concerning the
development of technical requla-
tions, on terms no less favourable
than those accorded to its own legal
or natural persons;

Luat Ban hanh VBQPPL 2015

Danh gid:

PLVN quy dinh vé viéc 1ay y kién doi
véi du thdo VBQPPL (trong truong
hop nay la Dy thao Thong tuv chira
quy chudn ky thuat) khong phan biét
chu thé gop y, do do6 da tuong thich
véi cam két nay clia EVFTA

PE xuat:

Khong dé xuat diéu chinh, stra doi gi
vé phdp luat

(c) further to Article 4.1(a), in cases
where impact assessments are car-
ried out, to inform the other Party,
upon request, of the outcome of the
impact assessment of the proposed
technical regulation;

- Luat Ban hanh VBQPPL 2015

- Quyét dinh s6 114/2005/Qb-TTg
ngay 26/05/2005 cta Thu tuéng
Chinh phu vé viéc thanh Iap va ban
hanh quy ché t6 chirc va hoat dong
cla Mang lu¢i co quan Thong bao va

bénh gia:

1.Vé viéc danh gia tac dong

PLVN da tvong thich véi yéu cau cia
Hiép dinh trr trvdrng hop quy chuan

ky thudt dwoc quy dinh trong mot
van ban khong phai VBQPPL (do dé
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Diém hoi dap cta Viét Nam vé hang
rao ky thuat trong thwong mai

PLVN khong c6 quy dinh vé viéc
thong bdo két qua danh gia tac dong
cla du thao TBT theo yéu cau cta EU

khong tuan thu quy trinh cta Luat
Ban hanh VBQPPL). Tuy nhién, do
day khong phai nghia vu bat budc,
nén phap luat Viét Nam da phu hop
v&i diéu khoan nay.

2.Vé viéc thong bao cho EU vé két
qua danh gid tac dong khi dugc yéu
cau: PLVN chua quy dinh, tuy nhién
day la van dé hop tac vé thong tin
gira hai Bén, khong phai van dé
thudc phap luat noi dia vé noi dung.

DE xuat:

* Khong dé xuat diéu chinh, stra doi
gi vé phap luat

* B0 sung quy dinh vé van dé nay
trong Quyét dinh 114/2005/QD-TTg
hodc vao Van ban diéu chinh hoat
dong ndi bo cua Van phong TBT
Viét Nam

(d) when making notifications in ac-
cordance with Article 2.9.2 or 5.6.2 of
the TBT Agreement, to:

(i) allow in principle at least 60 days
following the notification for the
other Party to provide comments in
writing to the proposal; where practi-
cable, to give appropriate considera-
tion to reasonable requests for
extending the comment period;

(ii) provide the electronic version of
the notified text with the notification;

(iii) provide, in case the notified text
is not in one of the official WTO lan-

- Luat Ban hanh VBQPPL 2015

- Luat Tiéu chudn, Quy chudn ky thuat
2006 va cac van ban hudng dan

- Quyét dinh s6 114/2005/QD-TTgq
ngay 26/05/2005 cua Thu tudng
Chinh pht vé viéc thanh lap va ban
hanh quy ché t6 chirc va hoat dong
clia Mang lu¢i co’ quan Thong bao va
Diém hoi dap clia Viét Nam vé hang
rao ky thuat trong thuong mai

Diéu 2. Quyét dinh 114/2005/QD-
TTg Nghia vu vé minh bach héa
theo yéu cau cua Hiép dinh TBT

bénh gia:

PLVN da c6 quy dinh vé van dé nay
va Vé co ban da twong thich véi yéu
cau cua EVFTA. Tuy nhién cac quy
dinh hién tai chi dwdi dang nhac lai
cac nghia vy theo Hiép dinh TBT cua
WTO va khong ¢ chi tiét hoa cach
thrc thue hién.

Tuy nhién, day la van dé thudc vé
quy trinh phdi hgp gitra VN va cdc
nuéc (trong do cd EU), khong phai
van dé ctia phap luat noi dia vé noi
dung.
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guages, a detailed and comprehen-
sive description of the content of the
measure in the notification format;

(iv) reply in writing to written com-
ments received from the other Party
on the proposal, no later than the
date of publication of the final tech-
nical requlation or conformity assess-
ment procedure;

(v) provide information on the adop-
tion and the entry into force of the
notified measure and the adopted
final text through an addendum to
the original notification.

Nh@ng nghia vu minh bach héa theo
yéu cau cua Hiép dinh TBT ma Viét
Nam cam két thuc hién bao gom:

1. Thong bdo cho cac nwdc thanh
vién thong qua Ban thu ky cia WTO
vé nhirng van ban phap quy ky thuat
va quy trinh danh qid sy phu hop ¢
dang du thdo hodc da cé hiéu luc do
cac co quan nha nudc ¢ tham
quyén cua Viét Nam ban hanh, c6
khd nang tao ra nhirng hang rao ky
thuat trong thwong mai gitra Viét
Nam véi cdc nudc thanh vién cla
WTO; dong thori, xtr Iy va cé y kién vé
cac thong bao nhan dugc cda cac
nuéc thanh vién nham dam bao cac
bién phap ky thuat ma cac nuéc
dang 4p dung hodc sé ap dung
khong han ché thuong mai ctia Viét
Nam v&i cac nude do.

Thong bédo du thdo cdc van ban phap
quy ky thuat va quy trinh danh gid sy
phu hop néi trén phai duoc gui
trong thoi gian it nhat 60 ngay trudc
khi ban hanh.

Thong bao duoc thuc hién theo mau
biéu thong nhat do Uy ban TBT cla
WTO quy dinh bang mot trong 3
ngon nglr Anh, Phdp va Tay Ban Nha.

2. Ti€p nhan va chuyén tai cdc cau
hoi hodc cau tra loi cda cac nudc
cling nhu cac cau trd loi hodc cau hai
cla Viét Nam dén cac dia chi can
thiét, dap (rng nhu cau thong tin va
minh bach hda cta cac nuéc thanh
vién WTO va Viét Nam vé hang rao
ky thuat.

PE xuat:

« Khong dé xudt di€u chinh, stra ddi
gi vé phap luét ap dung trong noi dia;

* (an nhac bd sung 01 Diéu quy
dinh cu thé vé cac nghia vu nay
trong Quyét dinh 114/2005/Qb-TTg
hodc vao Van ban diéu chinh hoat
dong ndi bo cda Van phong TBT Viét
Nam
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(e) allow sufficient time between the
publication of technical requlations
and their entry into force for eco-
nomic operators of the other Party to
adapt, except where urgent prob-
lems of safety, health, environmen-
tal protection or national security
arise or threaten to arise;

Luat Ban hanh VBQPPL 2015

banh gia:

Phap luat Viét Nam da pht hop voi
quy dinh tai diéu khoan nay.

Dé xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phap luat

(f) ensure that all technical requla-
tions and mandatory conformity as-
sessment procedures adopted and in
force are publicly available on official
websites, and free of charge;

Luat Ban hanh VBQPPL 2015

Panh gia:
PLVN da dap (rng yéu cau tai diéu
khodn nay cda EVFTA.

Trén thuc té, cac bién phap TBT dang
6 hiéu luc ca Viét Nam déu da
dugc cong khai mién phi trén web-
site ciia BO Khoa hoc Cong nghé, cac
S& KHCN va Van phong TBT

PE xuat:

Khong dé xuat diéu chinh, stra doi gi
vé phép luat

(g) ensure that the TBT Enquiry Point
provides information and answers in
one of the official WTO languages to
reasonable enquiries from the other
Party or from interested parties of
the other Party on adopted technical
regulations, conformity assessment
procedures and standards

Diéu 2 Quyét dinh s6 114/2005/QD-
TTg ngay 26/05/2005 cda Thu tvéng
Chinh pht vé viéc thanh lap va ban
hanh quy ché to chirc va hoat dong
clia Mang lu¢i co' quan Thong bao va
Diém hoi dap clia Viét Nam vé hang
rao ky thuat trong thuong mai

Danh gia:

PLVN da tvong thich véi diéu khoan
nay cda EVFTA

DE xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phép luat

CHAPTER SANITARY AND PHYTOSANI-
TARY MEASURES

Article

Transparency and Exchange of
Information

- Quyét dinh 04/2008/QD-BNNPTNT

Diéu 4. Nghia vu vé minh bach hda
theo yéu cau cta Hiép dinh SPS

bénh gia:
PLVN khong c6 quy dinh vé cac bién
phdp trao doi thong tin lién quan tdi
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1. The Parties shall:

(a) pursue transparency as regards
SPS measures applicable to trade;

(b) enhance mutual understanding of
each Party’s SPS measures and their
application;

(c) exchange information on matters
related to the development and ap-

plication of SPS measures, including

the progress on new available scien-
tific evidence, that affect, or may af-
fect, trade between the Parties with
a view to minimising their negative

trade effects;

(d) upon request of a Party, commu-
nicate the import requirements that
apply for the import of specific prod-
ucts within fifteen working days ;
and

(e) upon request of a Party, commu-
nicate progress on the application for
the authorisation of specific products
within fifteen working days.

2. When the information pursuant to
paragraph 1 has been made avail-
able by notification to the WTO in ac-
cordance with its relevant rules and
procedures or when the above infor-
mation has been made available on
the official, publicly accessible and
fee free web-sites of the Parties, the
information exchange shall be con-
sidered to have taken place.

3. All notifications under this Chapter
shall be made to the contact points

1. Thong bdo cho cac nuwdc thanh
vién thong qua Ban Thu ky WTO vé
cac bién phap SPS theo quy dinh tai
khoan 2, Diéu 3 ctia Quy ché nay; cac
du thao xay dung mai, stra doi, bo
sung hodc van ban do céc co quan
nha nuéc thdm quyén ctia Viet Nam
ban hanh cé kha ndng tao ra cac rao
can trong thwong mai gitta Viét Nam
V@i cac thanh vien ciia WTO, dong
thoi xem xét va cd y kién doi voi
thong bao nhan dugc cla cac nudc
thanh vién nham dam bao cac bién
phap SPS ma cac nuéc da, dang hodc
sé ap dung khong han ché thuvong
mai cta Viét Nam véi cac nwde do.

a. Thoi han thong bdo du thao vé cac
bién phap SPS dé lay y kién tham
van clia cac co’ quan c6 lién quan
trong nwéc va cac nuwdre thanh vién
WTO theo quy dinh it nhat |3 60
ngay. Thoi han tham van c6 thé
duworc gia han theo yéu cau cta nudc
thanh vién trudc khi tong hop, ban
hanh, trlr truong hop khan cap lién
quan dén strc khoe, an toan, bao vé
moi tred'ng va an ninh quoc gia,
trong trweong hop nay sé ap dung
theo quy dinh tai khoan 2 phu luc B
clia Hiép dinh SPS;

b. Thong bao dworc thé hién bang
mot trong 03 ngdn ngtt la tiéng Anh,
Phap va Tay Ban Nha theo biéu mau
thdng nhat theo quy dinh cia Uy ban
SPS thudc WTO.

2. Tiép nhan, xt Iy va chuyén cac cau
hoi hoac tra 1o ciia cac nuwde thanh

viéc 4p dung (ma chi c6 lién quan téi
viéc xay dung du thao) cac SPS, phoi
hop trong cap phép SPS, thong tin vé
cac yéu cau nhap khau lién quan...
nhu trong Di€u nay clia EVFTA

Tuy nhién, day la van dé thuoc vé
quy trinh phdi hop/hop téc gitra VN
va EU, khong phai van dé cta phap
luat noi dia vé ndi dung

DE xuat:

* Khong dé xuat diéu chinh, stra doi
gi vé phdp luat ndi dia vé ndi dung

* B0 sung cac quy dinh theo cac yéu
cau tai Diéu nay cta EVFTA vao Quyét
dinh 04/2008/QD-BNNPTNT hoac
Van ban vé quy ché hoat dong ndi bo
cta Van phong SPS dé dam bao viéc
thuc thi day du.
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referred to under Article (Competent
authorities and contact points).

vién WTO ciing nhv cdc cdu héi hodc
tra 1o cia Viét Nam vé cac bién phap
SPS da, dang va sé ap dung dén céc
nuwaéc thanh vién, dap ing nhu cau
thong tin va nghia vy minh bach héa
trong Hiép dinh SPS.

CHAPTER GOVERNMENT PROCURE-
MENT

Article XVIII Domestic Review

Other Articles containing provision
on Publication, Notice, Timelines,
etc.

Xem Ra soat chi ti€t PLVN v&i cac
cam két EVFTA vé mua s3m cong

SECTION 11I: STATE OWNED ENTER-
PRISES, ENTERPRISES GRANTED SPE-
CIAL RIGHTS OR PRIVILEGES AND
MONOPOLIES

Article 6 Transparency

1. A Party which has reasonable rea-

son to believe that its interests under

this Section are being adversely af-

fected by the commercial activities of

an enterprise or enterprises defined
in Article 1 of the other Party and

subject to the scope of this Section as

defined in Article 2 may request in
written form that Party to supply in-
formation about the operations of
that enterprise related to the carry-
ing out of the provisions of this Sec-
tion. Requests for such information
shall indicate the enterprise, the
products/services and markets con-
cerned, and include indications that

Phap luat Viét Nam khong c6 quy banh gia:

il e ding e mal el Day la quy dinh vé viéc hop tac trong

thong tin vé cac doanh nghiép nha
nuéc va doc quyén gitra VN-EU,
khong phai van dé thuoc phap luat
noi dia vé noi dung.

PE xuat:

« Khong dé xuat diéu chinh, stra doi
gi vé phap luat ndi dia chung
* B0 sung quy dinh vé cac cam két

nay trong Van ban riéng thyc thi
EVFTA vé Doanh nghiép Nha nuérc
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the enterprise is engaging in prac-
tices that hinder trade or investment
between the Parties. For the EU, the
provisions of Paragraph 1(a) to (e)
do not apply to enterprises which
qualify as small or medium-sized en-
terprises as defined in the European
Union law.

This information includes the follow-
ing:

(a) the ownership and the voting
structure of the enterprise, indicating
the percentage of shares and the
percentage of voting rights that a
Party and/or an enterprise defined in
Article 1 cumulatively own;

(b) a description of any special
shares or special voting or other
rights that a Party and/or an enter-
prise defined in Article 1 hold, where
such rights differ from the rights at-
tached to the general common
shares of such entity;

() the organisational structure of the
enterprise, the composition of its
board of directors or of an equivalent
body exercising direct or indirect con-
trol in such an enterprise; and cross-
holdings and other links with
different enterprises or groups of en-
terprises, as defined in Article 1;

(d) a description of which govern-

ment departments or public bodies
regulate and/or monitor the enter-
prise, a description of the reporting
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lines’, and the rights and practices of
the government or any public bodies
in the appointment, dismissal or re-
muneration of managers;

(e) annual revenue or total assets, or
both;

(f) exemptions, non-conforming
measures, immunities and any other
measures, including more favourable
treatment, applicable in the territory
of the requested Party to any enter-
prise defined in Article 1.

2. A Party has the right to ask the
other Party additional information re-
garding the calculations on the rev-
enue threshold in Article 2(4).

3. The provisions of paragraphs 1 and
2 shall not require any Party to dis-
close confidential information which
would be inconsistent with its laws
and requlations, impede law en-
forcement or otherwise be contrary
to the public interest or would preju-
dice the legitimate commercial inter-
ests of particular enterprises.

Competition Policy Chapter
SECTION I1: SUBSIDIES
Article x.4 Transparency

(1) Each Party shall ensure trans-
parency in the area of specific subsi-
dies. To this end, each Party shall
notify every four years the legal

Phap luat Viét Nam khong c6 quy
dinh tvong &ng vé ndi dung

7/ For greater certainty, a Party is not obliged to divulge reports or the contents of any reports.

banh gia:

Day la van dé hop tac/phoi hop vé
thong tin gitra EU-VN, khong phai
van dé diéu chinh bai phap luat noi
dia vé noi dung.
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basis, form, amount or budget and
where possible the recipient of the
specific subsidy.

(2) Such notification is deemed to
have been fulfilled if the relevant in-
formation is made available by the
Parties or on their behalf on a pub-
licly accessible website, as from 31
December of the subsequent calen-
dar year. The first notification shall be
made available no later than 4 years
after the entry into force of this
agreement.

PE xuat:

Khong dé xuat diéu chinh, stra dai gi
vé phép luat

CHAPTER INTELLECTUAL PROPERTY

Article 6.10 - Co-operation and
transparency

Phap luat Viét Nam khong c6 quy
dinh twong &ng vé ndi dung

1. The Parties shall, either directly or
through the {Joint Committee} estab-
lished pursuant to Article 6.11, main-
tain contact on all matters relating to
the implementation and the func-
tioning of this Article. In particular, a
Party may request from the other
Party information relating to product
specifications and their amendment
and relevant contact points for con-
trol or management.

2. Each Party may make publicly
available the specifications or a sum-
mary thereof and relevant contact
points for control or management
corresponding to geographical indica-
tions of the other Party protected
pursuant to this Article.

Danh gia:

Day la van dé hop tac/phoi hop vé
thong tin gira EU-VN, khong phai
van dé diéu chinh bai phap luat ndi
dia vé noi dung.

DE xuat:

Khong dé xuat diéu chinh, stra dai qi
vé phap luat
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TRADE AND SUSTAINABLE DEVELOP-
MENT

Article 12
Transparency

Luat Ban hanh VBQPPL 2015

Each Party, in accordance with its do-
mestic laws and Chapter [....] [Trans-
parency], shall ensure that any
measures aimed at protecting the
environment and labour conditions
that may affect trade or investment
are developed, introduced and im-
plemented in a transparent manner,
with due notice and giving the op-
portunity to interested persons to
provide their views.

bénh gia

PLVN da twong thich véi EVFTA vé
viéc thong bdo va tao co’ hoi dé cac
bén lién quan cho y kién doi vai du
thdo céc quy dinh lién quan t&i moi
treong va diéu kién lao dong.

PE xuat

Khong dé xuat diéu chinh, stra doi gi
vé phap luat
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TRUNG TAM WTO VA HOI NHAP
PHONG THUO'NG MAI VA CONG NGHIEP VIET NAM

Trung tdm WTO va Hoi nhap la don vi tryc thudc Phong Thuong mai va Cong nghiép
Viét Nam (VCdl), duoc thanh I3p nhdm hé tro vé phap Iy cho céc doanh nghiép Viét Nam
trong qua trinh hoi nhap kinh t€ quac té.

Trung tam la dau mai van dong chinh sach, cung cap thong tin, tu van, ho tro cac hiép
hoi va doanh nghiép Viét Nam nham tan dung t6i da cac co’ hoi va loi ich, phong tranh
va ty bao vé minh trudc nhirng tac dong tiéu curc 6 thé o tir WTO, cac Hiép dinh
Thuong mai Ty do (FTA) va cac Hiép dinh thuong mai quoc té khac.

Dia chi: S6 9 Dao Duy Anh - Ha Noi
Dién thoai: +84-4-35771458, Fax: +84-4-35771459
Email: banthuky@trungtamwto.vn, Website: www.trungtamwto.vn
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British Embassy Phong Thuong mai
lanoi va Cong nghiép Viet Nam
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